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No pre-foreclosure injunctive relief under CC 2924(a)(6)  

 

Lucioni v. Bank of Am., N.A., 3 Cal. App. 5th 150 (2016): As a part 

of the Homeowner Bill of Rights, the legislature added Civil Code § 

2924(a)(6) to ensure the accuracy of foreclosure documents. The statute 

says: “No entity shall record or cause a notice of default to be recorded 

or otherwise initiate the foreclosure process unless it is the holder of 

the beneficial interest under the mortgage or deed of trust, the original 

trustee or the substituted trustee under the deed of trust, or the 

designated agent of the holder of the beneficial interest. No agent of 

the holder of the beneficial interest under the mortgage or deed of 

trust, original trustee or substituted trustee under the deed of trust 

may record a notice of default or otherwise commence the foreclosure 

process except when acting within the scope of authority designated by 

the holder of the beneficial interest.”  

 

Here, the plaintiff filed suit against Bank of America under CC 

2924(a)(6) alleging that Bank of America never obtained beneficial 

interest in the mortgage or deed of trust on his home. The trial court 

sustained the demurrer to the complaint, and the Court of Appeal 

affirm. The court gave two reasons for the affirmance: (1) Civil Code § 

2924.12, which provides a pre-sale private right of action to enjoin a 

foreclosure for a material violation of HBOR provisions, does not 

include CC 2924(a)(6) as a provision with a private right of action and 

(2) Bank of America cannot be liable under CC 2924(a)(6) because the 

statute only applies to entities that recorded the notice of default. 

 

Late Transfer into Trust Voidable, not Void 

 

Yhudai v. Impac Funding Corp., 1 Cal. App. 5th 1252 (2016): In 

Yhudai, the borrower alleged that the foreclosure sale on his home was 
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void because the assignment of deed of trust was transferred into the 

securitized trust two years after the trust’s closing date in violation of 

the pooling and servicing agreement.  Affirming the trial court’s 

dismissal order, the Court of Appeal held that Yhudai lacked standing 

because the defect in the assignment at issue in the case – a late 

transfer into a trust established under New York law – did not render 

the assignment void. In so holding, the Court followed Saterbak and 

the more recent New York appellate decisions holding that a late 

transfer into a trust after its closing date only rendered the assignment 

voidable, not void and noted that Glaski’s holding to the contrary was 

partly based on a New York trial court decision that was later 

overturned.  

 

TILA Rescission Not Automatic When Contested by Creditor 

 

U.S. Bank N.A. v. Naifeh, 1 Cal. App. 5th 767 (2016): When a 

foreclosure was pending in 2009, the borrowers sent the lender a notice 

of rescission under the Truth in Lending Act on a loan the borrowers 

took out in 2007. Despite the rescission notice, the foreclosure sale 

proceeded. The borrowers then recorded documents purporting to 

rescind the deed of trust and trustee’s deed. The bank sued to quiet 

title and to cancel the recorded rescission documents. The borrowers 

defended the suit on the contention that the TILA rescission notice 

automatically rendered the security instrument void, precluding the 

foreclosure sale, and precluded the bank from succeeding on the 

cancellation of instruments claim. The trial court rejected the 

rescission defense, and the borrowers appealed. 

 

The Court of Appeal vacated the judgment and remanded the case 

back to the trial court. Even though a borrower may rescind a loan 

under TILA, the trial court still has the discretion to rule whether the 

three-year extended rescission period applies and whether it would be 

equitable to modify the rescission sequence, including conditioning 

rescission on the borrowers to tender. The Court remanded the case to 

the trial court to make those determinations 
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Denial of HBOR Interim Attorney’s Fees Not an Appealable 

Order 

 

Sese v. Wells Fargo Bank, N.A., 2 Cal. App. 5th 710 (2016): In this 

case, the borrower appealed a pre-Monterossa denial of interim 

attorney’s fees after the borrower successfully obtained a preliminary 

injunction to halt the sale. The court dismissed the appeal, holding 

that a denial of attorney’s fees before the conclusion of the case was not 

an appealable order within CCP 904.1. Instead, the borrower’s remedy 

was to seek a writ of mandate as was the case in Monterossa. 

 

Summary Judgment Improper In Case Where Servicer did not 

Demonstrate it Held the Note Prior to Foreclosure 

 

Jacobsen v. Aurora Loan Services, LLC, __ F. App’x __, 2016 WL 

4578367 (9th Cir. Sept. 2, 2016): In California, the elements of a 

wrongful foreclosure action are (1) the trustee or mortgagee caused an 

illegal, fraudulent, or willfully oppressive sale of real property 

pursuant to a power of sale in a mortgage or deed of trust; (2) the party 

attacking the sale was prejudiced or harmed; and (3) in cases where 

the trustor or mortgagor challenges the sale, the trustor or mortgagor 

tendered the amount of the secured indebtedness or was excused from 

tendering. Here, there was conflicting evidence in the record on 

whether Aurora owned the loan before the foreclosure because the 

evidence only showed that Aurora was currently in possession of  the 

note endorsed in blank but not when Aurora became the holder of the 

note, i.e. whether Aurora acquired holder status before the trustee 

sale. On remand, the Ninth Circuit also directed the district court to 

also consider whether the borrower could show prejudice or harm since 

the district court did not address that issue.  

 

Dual Tracking Protections Apply to Subsequent Loan 

Modification Application if Servicer Voluntarily Reviews 

Application 
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Bermudez v. Caliber Home Loans, Inc., 2016 WL 3854431 (C.D. 

Cal. July 14, 2016): Under HBOR, a servicer is not obligated to 

consider a borrower’s modification application if it considered a 

previous application. If a borrower can show she “documented” and 

“submitted” a “material change in financial circumstances” to servicer, 

however, dual tracking protections can reignite and protect the 

borrower while that subsequent application is pending. CC § 2923.6(g). 

Here, the servicer denied the borrower’s second loan modification 

application on June 16 but was still proceeding with a sale on July 15 

in violation of CC 2923.6(c)’s 30-day appeal period. The servicer argued 

that it need not comply with CC 2923.6(c) because it was not required 

to evaluate the application under CC 2923.6(g). The court rejected this 

argument on two grounds: (1) the borrower’s income almost doubled in 

the interim, so the servicer could be required to evaluate the new 

application anyway and (2) once it considered the application and 

denied it on the merits, the dual tracking protections attached. The 

court granted the borrower’s request for a TRO.   

An Allegation of Void Assignment Constitutes the Requisite 

Prejudice or Harm Necessary to State a Cause of Action for 

Wrongful Foreclosure 

Sciarratta v. U.S. Bank Nat’l Ass’n, 247 Cal. App. 4th 552 (2016): In 

Sciarratta, the Court of Appeal held that a homeowner’s allegation of 

foreclosure by one with no right to do so satisfies the prejudice element 

of a wrongful foreclosure tort. 

Plaintiff’s case alleged that Bank of America had no right to foreclose 

because recorded assignments show that Deutsche Bank was the 

owner of the promissory note and deed of trust at time of sale. The trial 

court ruled that Sciarratta failed to allege prejudice sufficient to 

constitute a cause of action for wrongful foreclosure, rejecting the 

borrower’s argument that prejudice is not an element of wrongful 

foreclosure where a foreclosure sale is void. The Court of Appeal 

reversed, stating that an allegation of void assignment is sufficient 

because a homeowner suffers prejudice when he or she loses his or her 

home to an entity with no legal right to take it. The Court also noted 
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that the mere allegation of void assignment is sufficient, and that a 

plaintiff need not prove that the wrongful foreclosure interfered with 

his or her ability to pay the loan.  

This court notes that void assignment is a sufficient allegation of harm 

because the issue is whether the defendant’s conduct results in the 

plaintiff’s harm. As stated in Yvanova the harm – foreclosure – can be 

traced directly to the foreclosing entity’s exercise of authority 

purportedly delegated by the assignment. Although Yvanova’s 

prejudice holding was limited to standing, the Court found the 

similarly to prejudice as an element of wrongful foreclosure tort.  

Where a plaintiff alleges a void assignment, the harm is allegedly 

created by a defendant with no authority to create the harm. This 

court stated that only the entitled party may enforce the debt by 

foreclosure, and noted that a contrary ruling in Scriarratta would 

allow anyone the right to foreclose. The Court further noted that this 

ruling incentivizes lending institutions to employ due diligence to 

properly document assignments. The Court declined to answer 

whether tender was necessary to state a cause of action for quiet title 

or cancellation, instead simply stating that proper allegation of void 

assignment addresses the determinative legal issue under Glaski. The 

Court reversed and remanded the case for further proceedings.  

Following Yvanova on Standing to Challenge a Post-

Foreclosure Sale; Financial Institution’s Duty of Care 

Newman v. Bank of N.Y. Mellon Corp., 649 F. App’x 630 (9th Cir. 

2016): In Newman, the Ninth Circuit held that as a borrower, Newman 

had standing to challenge a foreclosing entity’s legal authority to 

foreclose, and that Newman’s allegations may have established a duty 

of care.  

Plaintiff brought suit against Bank of New York Mellon Corporation 

after he defaulted on his home mortgage and was told his home would 

be foreclosed. The trial court dismissed Newman’s claims for 

declaratory relief, quasi contract, violations of the Fair Debt 

Collections Practice Act, violations of California Business & 
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Professions Code section 17200, and accounting as the court 

determined Newman had no standing. However, while this appeal was 

pending, Yvanova was decided, which clarified that borrowers do have 

standing to challenge a foreclosing entity’s authority to foreclose once 

the foreclosure has occurred, and therefore the Court of Appeals 

reversed and remanded for the district court to apply Yvanova in the 

first instance.  

Because the borrower alleged that the defendants agreed to consider 

his loan modification application, the Court also reversed and 

remanded the negligence claim in light of Alvarez v. BAC Home Loan 

Servicing, 228 Cal. App. 4th 941 (2014). Because Alvarez, which 

clarified that a servicer may have a duty of care once it agreed to 

evaluate a loan modification application, was decided while the appeal 

was pending, the panel remanded the case for the district court to 

apply Alvarez in the first instance. 

Pleading RESPA Violation; RESPA Damages 

Renfroe v. Nationstar Mortg., LLC, 822 F. 3d 1241 (11th Cir. 2016): 

Plaintiff brought suit against Nationstar under RESPA after the 

servicer increased her monthly payments by $100 without explanation. 

Despite her efforts to resolve the problem, the overcharge continued 

until she refinanced her loan with a different lender. After refinancing, 

Renfroe sent Nationstar a notice of error pointing out the increased 

payment and requested an investigation, a detailed explanation, and a 

refund. Nationstar responded with a form letter that denied any error 

and stated that the “loan and related documents was reviewed and 

found to comply with all state and federal guidelines that regulate 

them.” 

The district court dismissed Renfroe’s RESPA claim. The trial court 

reasoned that Nationstar’s explanation that it had reviewed the 

related documents was sufficient to satisfy its obligations under 

RESPA, or alternatively that Renfroe had failed to plead damages 

under RESPA. The Eleventh Circuit reversed, holding that 

Nationstar’s form response does nothing to negate the complaint’s 



7 

 

allegation that Nationstar failed to provide reasons for its 

determination of no error, and this lack of explanation demonstrated 

an unreasonable investigation, in violation of RESPA. The Court noted 

that defendants who rely on their RESPA response letters must 

provide a more comprehensive, supported explanation of their findings 

to succeed on a 12(b)(6) motion.  

The Court of Appeals also reversed the district court’s finding that 

Renfroe failed to plead damages. While damages are an essential 

element in pleading a RESPA claim, Renfroe’s allegation that the 

servicer did not discover and refund overpayments sufficiently pled 

actual damages because, if Nationstar had fulfilled its statutory duties, 

Renfroe would have received a refund. The Court then rejected an 

interpretation of section 2605(e) that a plaintiff may not recover 

damages incurred prior to notice of error because the reading would 

allow a servicer to avoid prior liability by claiming there was no error 

and correcting the error moving forward. Section 2605(e) triggers 

present RESPA obligations with respect to past error by creating a 

duty of loan servicers to respond to borrower inquiries, including 

crediting erroneous charges. Further, the Court reversed the district 

court’s conclusion that Renfroe could not recovery statutory pattern-or-

practice damages, finding that the five allegations of violations here 

are sufficient to plead statutory damages.  

SB Prohibits Collecting Up-Front Fees for Litigation Actions 

Initiated for the Sole Purpose of Obtaining a Loan 

Modification; Disciplinary Analysis 

In re Jorgensen, 2016 WL 3181013 (Cal. Bar Ct. May 10, 2016):  One 

safeguard of Senate Bill (SB) 94 (codified as CC 2944.7) prohibits an 

attorney from collecting fees until all loan modification services are 

completed. The intention of this provision is to prevent anyone from 

charging borrowers an up-front fee, providing services that fail to help 

the borrower, and leaving the borrower worse off. The State Bar 

brought this disciplinary action against attorney for charging and 

collecting fees in five client matters for loan modification or other 

forms of mortgage loan forbearance services before he had performed 
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each and every service he had been contracted to perform. The hearing 

judge dismissed charges in four matters, reasoning that attorney did 

not violate the law because he was hired to perform, and did perform, 

litigation services, rather than loan modification services, and the 

advanced fees were collected for those litigation services.  

This court affirmed a finding of culpability in one matter, and 

overturned the hearing judge’s dismissal on the other four matters. 

This court found that all services attorney agreed to provide, and in 

fact provided, were for the sole purpose of obtaining loan modifications 

or other loan forbearances. After collecting up-front fees attorney 

would file a complaint on behalf of client’s behalf.  Attorney sent letters 

to clients and opposing counsel explaining that the goal of litigation 

was to obtain a loan modification for clients. Furthermore, attorney 

admitted at trial that litigation services were a tactic he used to obtain 

a loan modification. This court reasoned that section 2944.7 does not 

specifically exclude litigation services and defines “service” broadly to 

include “each and every service the person contracted to perform or 

represented that he or she would perform.” Therefore, attorney’s 

litigation, provided for the sole purpose of obtaining a loan 

modification, violated the statute. 

This court applied the guiding case law addressing violations of loan 

modification laws: In re Taylor, where an attorney was culpable of 

charging up-front loan modification fees in eight matters, with several 

aggravating factors, and restitution amounting to $15,000. This court 

determined that this attorney’s actions were just as serious as in 

Taylor, and given the overall misconduct and the $60,000 owed in 

restitution, the Court recommended a two-year actual suspension. This 

court further recommended the attorney be placed on probation for two 

years following six months of actual suspension, full restitution to the 

five parties affected, and other various conditions. 

Negligence: Duty of Care in Processing Loan Modification 

Application 
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Daniels v. Select Portfolio Servicing, Inc., 246 Cal. App. 4th 1150 

(2016): Over a three year period, borrowers attempted to acquire a loan 

modification through Bank of America. They were denied over the 

three years for failure to submit documents, even though Bank of 

America confirmed receipt of those documents. At some point in 2010, 

Bank of America led appellants to believe that they would be accepted 

for loan modification if they became three months delinquent. After 

borrowers complied with this advice, they contacted Bank of America 

and were told to make reduced monthly payments, inducing appellants 

to believe they had begun the loan modification process. However, 

months later Bank of America denied appellants for loan modification. 

The borrowers sued under negligence, along with other theories, and 

the trial court dismissed the negligence claim on the basis that 

servicers do not owe borrowers a duty of care. 

 

The Court of Appeal reversed the dismissal of the negligence claim. 

The Court found four of the six Biankaja factors were met. This court 

found that the first factor weighs slightly in favor of the borrower 

because the transaction, while intending to also benefit the lender, also 

affected the borrower as the application would determine whether or 

not they could keep their home. As to the second factor, this court 

found that the potential harm was readily foreseeable where the 

mishandling of documents and failure to grant or deny in a timely 

fashion kept these borrowers in limbo. Third, appellants need not show 

they would have been qualified for loan modification, and allegations of 

injuries in the form of damage to their credit; foregone remedies; and 

increased arrears, interest, penalties, and fees of Bank of America’s 

practice of stringing them along for years weighs in favor of finding a 

duty of care. Fourth, Bank of America’s advice that borrowers, who had 

been current on their payments, should become delinquent suggests a 

close connection between Bank of America’s conduct and their default-

related injuries.  

Fifth, whether the bank’s conduct was blameworthy – this court 

decided it was impossible to assess at this stage due to conflicting 

allegations. Allegations that bank encouraged appellants to default 
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suggests the bank bears some fault, while on the other hand, the 

allegations also indicate appellants needed a loan modification, and 

that need was not a product of bank’s conduct. The Court found this 

factor neutral. Finally, the Court found that the policy of preventing 

future harm cuts both ways. Imposing negligence may give lenders an 

incentive to handle loan modification applications in a timely manner. 

However, imposing a duty could deter lender from ever offering 

modifications. In Alvarez, the court concluded the sixth factor weighed 

in favor of finding a duty because recent statutory enactments 

demonstrate the existence of public policy preventing future harm. 

However, this court reasoned that the question is not whether there is 

a public policy, rather, the question is whether imposing a duty would 

further that policy.  

 

Because four of the six factors weighed in favor of finding a duty, the 

Court concluded appellants owed a duty of care.  The Court found 

breach of duty with regard to Bank of America because they failed to 

accurately account for the documents appellants submitted, failed to 

fairly evaluate their loan modification, and did not accurately account 

for their trial payments, and failed to grant or deny in a timely fashion.  

 

Powell v. Wells Fargo Home Mortg., 2016 WL 1718189 (N.D. Cal. 

Apr. 29, 2016): Plaintiff filed this pre-foreclosure action seeking 

equitable relief and damage on nine causes of action. Here plaintiff 

executed a Deed of Trust and Promissory Note for a mortgage loan for 

his property. Wells Fargo was identified as the lender and original loan 

servicer. In 2008 Wells Fargo substituted First American as trustee, 

and later an assignment of the DOT to HSCB for trustee was recorded. 

First American moved to foreclose on the house while plaintiff filed for 

bankruptcy.  

Defendants challenged plaintiff’s claims related to the securitization of 

plaintiff’s loan, arguing that they should be dismissed because 

borrowers have no standing to challenge the securitization process. 

Although the California Supreme Court has yet to weigh in on the 
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specific circumstances as here, where pre-foreclosure a borrower seeks 

to demonstrate that a purported assignment void, this court followed 

Lundy v. Selene Finance and stateed pre-foreclosure plaintiffs in this 

context may have standing unless their claims lack of any specific 

factual basis in bringing their claims. This court reasoned that plaintiff 

sufficiently alleges a specific factual basis because plaintiff alleged a 

third-party forensic investigation and audit of the securitization of his 

loan was conducted and uncovered that the assignment of plaintiff’s 

loan and DOT were void because the sale from Wells Fargo to WFASC 

was made without the required effective assignment, and that the sale 

from WFASC to HSBC was also made without the required 

assignment. Next, plaintiff’s robo-signing allegations were dismissed 

with prejudice because a plaintiff cannot state a claim for relief where 

all of the actions giving rise to Plaintiff’s robo-signing allegations 

occurred before HBOR went into effect.  

With regard to declaratory relief, this court follows the reasoning laid 

out in Lundy. While a plaintiff may not generally sue preemptively to 

determine whether a defendant is entitled to enforce a promissory note 

through non-judicial foreclosure, where a plaintiff has a specific factual 

basis for challenging a foreclosure action, such claims are not barred. 

However, because plaintiff based his declaratory relief on California’s 

UCC rather than California’s real property law, the Court 

consequently dismissed plaintiff’s allegations.  

With regard to the negligence claim, this court examined the issue of 

duty of care within this context under the Biakanja factors. The Court 

held that Wells Fargo owed plaintiff a duty of care in processing his 

loan processing based on five out of six factors, choosing not to analyze 

the moral blame factor. Breach of duty is adequately pled where 

plaintiff alleged defendants failed to provide a single point of contact, 

and delayed in informing him the status of his loan modification 

application.  

 

Thomas v. Wells Fargo Bank, N.A., 2016 WL 1701878 (S.D. Cal. 

Apr. 28, 2016): Plaintiffs alleged that Wells Fargo violated 12 C.F.R. § 
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1024.41 (b) & (c) by failing to promptly review their loss mitigation 

application, failing to notify them within five days whether the 

application was complete, and failing to  evaluate them for all options 

available.  

Defendant presented three arguments as to why section 1024.41 did 

not apply, however this court did not find them persuasive. First, 

multiple loan modification requests are not necessarily duplicative 

under the meaning of 12 C.F.R. § 1024.21(i). Here, where defendant 

alleged plaintiff sent multiple requests, this court reasoned that upon 

receiving the loan modification request, defendant requested 

additional information, and upon that information, defendant 

acknowledged receipt of what defendant then considered a complete 

application. Next, defendant maintained that because the foreclosure 

sale was scheduled for the day before they received the completed 

package that sections 1024.41 (b) & (c) did not apply. However, this 

court reasoned that under the plain language of sections 1024.41 (b) & 

(c), when a servicer receives a loss mitigation application the requisite 

amount of days before a foreclosure sale occurs, the servicer must 

comply with the applicable requirements. Finally, defendant argued 

that defendant did not violate section 1024.41(b) notice requirement 

because they acknowledged receipt of the completed package. This 

argument failed because plaintiff alleged that Wells Fargo did not do 

so within the five days required, or did not indicate whether the 

application was complete or incomplete. Therefore, plaintiffs plausibly 

alleged that defendant violated section 1024.41(b).  

Surviving Spouse who is Obligated to Make Payments on Loan 

is a “Borrower” under RESPA  

Frank v. J.P. Morgan Chase Bank, N.A., 2016 WL 3055901 (N.D. 

Cal. May 31, 2016): Plaintiff, a surviving spouse, brought action 

against Chase for its alleged wrongful conduct in servicing her loan. 

Plaintiff signed the Deed of Trust granting security interest, but not 

the Promissory Note, and therefore, plaintiff was not obligated to make 

loan payments, but was otherwise obligated to mortgage, grant and 

convey her interest in the property under the Deed of Trust. Chase 
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moved to dismiss, contending that plaintiff lacked standing because 

she was not a “borrower” on the promissory note and failed to state a 

plausible claim for relief. The Court concluded that plaintiff has 

standing as a borrower and states plausible claims under RESPA, 

UCL, and common-law negligence.  

The Court first determined plaintiff had standing under RESPA, and 

could bring her claim for Chase’s failure to adequately respond to her 

qualified written request. Chase’s reason for dismissal failed because 

this court reasoned that Plaintiff was a borrower, and because she 

stated a plausible claim for relief. First, the Court reasoned that in this 

context, where plaintiff is obligated under the mortgage because her 

property is at stake and the Deed of Trust obligates her to other 

conditions, and is a surviving spouse obligated to make note payments, 

she is a borrower for the purposes of RESPA. Second, plaintiff stated a 

plausible claim for relief because she alleges that she sent a qualified 

written request that notified Chase of its alleged error in failing to 

process plaintiff’s applications. Chase acknowledged the written 

request and responded, but the response did not indicate a correction 

of the alleged errors and did not provide the information plaintiff 

requested. Plaintiff’s allegations, if true, indicate Chase failed to 

correct the error or conduct a reasonable investigation, in violation of 

12 C.F.R. §1024.35(e).  

This court finds that plaintiff has standing and alleges sufficient facts 

to state a claim under the UCL’s unlawful and unfair prongs, but not 

the law’s fraudulent prong. To state a claim under the UCL based on 

fraudulent conduct a plaintiff must allege facts sufficient to establish 

the public would likely be deceived by defendant’s conduct. Here, 

plaintiff alleges two bases. First, she alleges that Chase falsely stated 

it was unable to contact the borrower despite exercising due diligence. 

Although Chase’s refusal to communicate with her may have been 

improper, these allegations do not plausibly show that this statement 

of diligence amounts to fraud. Second, she alleges that Chase 

misrepresented the requirements that she must meet in order to 

assume and modify the loan, such as falsely stating that she must file 
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a probate case, knowing that she held title to the property. However, 

plaintiff failed to show that these statements do not accurately 

represent Chase policies and are therefore false. Finally, this court 

applied the six Nymark factors to find plaintiff plausibly alleged that 

Chase owed her a duty to exercise ordinary care. First, the loan 

assumption was intended to affect plaintiff because it would have 

resulted in a modification and curing the default. Second, the harm of 

mishandling the applications was foreseeable because it would prevent 

plaintiff from cure. Third, the injury was certain to occur because 

additional penalties would accrue and capitalize while the loan was in 

default. Fourth, the connection between defendant’s alleged 

misconduct and the injured suffered is close. This court finds sufficient 

allegations for the fifth and sixth factors without much explanation. 

Borrowers Have Standing to Assert Post-Sale Challenge of Void 

Assignments 

Yvanova v. New Century Mortg., 62 Cal. 4th 919 (2016): In 

Yvanova, the California Supreme Court unanimously held that 

borrowers have standing to challenge a void, even if the borrowers are 

not parties to the assignment.  

Plaintiff brought suit against New Century Mortgage challenging the 

validity of the foreclosure on her home on the basis that the deed of 

trust was assigned to an investment trust more than four years after 

the closing date of the trust. The trial court ruled that the plaintiff, as 

a non-party to the assignment, did not have standing to bring an 

action for wrongful foreclosure. The Court of Appeal affirmed while 

noting the conflict with Glaski v. Bank of America, a case holding 

borrowers, even if not a party to the assignment, have standing to 

challenge an assignment if the assignment is void. The Court took up 

this case to resolve the split in the Court of Appeal. 

The California Supreme Court unanimously reversed the Court of 

Appeal. The Court ruled that a plaintiff has standing to bring a 

wrongful foreclosure challenge to a foreclosure sale if an assignment to 

the foreclosing party is void. The Court explained that “If a purported 
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assignment necessary to the chain by which the foreclosing entity 

claims that power is absolutely void, meaning of no legal force or effect 

whatsoever, . . . the foreclosing entity has acted without legal authority 

by pursuing a trustee's sale, and such an unauthorized sale constitutes 

a wrongful foreclosure.” 

The Court emphasized that its ruling was a narrow one, meaning that 

the ruling did not resolve whether the plaintiff adequately alleged that 

the assignment in her case was void, or whether additional elements, 

such as tender of the unpaid principal or prejudice from the 

assignment, must be shown as a part of a wrongful foreclosure claim. 

The Court remanded the case to the Court of Appeal for further 

proceedings. 

Purchase Money Loans’ Anti-Deficiency Protections Includes 

Short Sales 

Coker v. JP Morgan Chase Bank, 62 Cal. 4th 667 (2016): Various 

anti-deficiency laws protect borrowers against personal liability from a 

lender when a foreclosure sale price does not satisfy the outstanding 

balance on the loan. CCP 580d’s anti-deficiency protections apply when 

the loan is sold at trustee’s sale. CCP 580b’s protections apply to 

purchase money loans. CCP 580e protects borrowers against a 

deficiency after a short sale, but it only applies to short sales 

completed after September 2010 for first liens and July 2011 for second 

liens. In this case of first impression, the California Supreme Court 

found that CCP 580b prevents deficiency judgments on purchase 

money loans after a short sale. CCP 580b effectively declares purchase 

money loans to be “nonrecourse” loans for which a borrower cannot be 

held personally liable. The statutory language limits the type of loan 

(to “purchase money loans”) but not the mode of sale. Additionally, the 

legislature drafted the statute to shift the risk of falling property 

values to the lender and stabilize the real property market. 

Accordingly, the Court applied CCP 580b to short sales and reversed 

trial court’s judgment in favor of Chase. 
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Yvanova Does Not Apply to Pre-Sale Challenges; Late Transfer 

into Trust Voidable and not Void under NY Trust Law 

Saterbak v. JP Morgan Chase Bank, N.A., 245 Cal. App. 4th 808, 

(2016): Even though the California Supreme Court held in Yvanova 

that a foreclosed borrower has standing bring a wrongful foreclosure 

claim on the basis that the assignment is void, the Court of Appeal 

declined to extend the holding to a pre-foreclosure challenge. Because 

Saterbak brought a preforeclosure suit challenging the bank’s ability to 

foreclose, the Court held that she lacks standing.  

In addition, the Court held that Saterbak lacked standing because the 

defect in the assignment at issue in the case – a late transfer into a 

trust established under New York law – did not render the assignment 

void. In so holding, the Court followed the more recent New York 

appellate decisions holding that a late transfer into a trust after its 

closing date only rendered the assignment voidable, not void and noted 

that Glaski’s holding to the contrary was partly based on a New York 

trial court decision that was later overturned.  

Unaffordable Loan and Loan Modification, Combined with 

Borrowers’ Limited English Proficiency and Education, 

Sufficient for Unconscionability Attack on Foreclosure Sale 

Orcilla v. Big Sur, Inc., 244 Cal. App. 4th 982 (2016): An equitable 

cause of action to set aside a foreclosure sale has three elements: (1) an 

illegal, fraudulent, or willfully oppressive sale; (2) prejudice or harm; 

(3) tender of the amount of the secured indebtedness or excuse from 

tender. For the first element, unconscionability of the original loan 

may render a foreclosure of the loan illegal. Unconscionability has 

procedural and substantive aspects. Courts use a sliding scale 

approach in assessing the two elements. Here, the borrowers attacked 

a foreclosure sale on the basis that the loan payments exceeded their 

income; they have limited education and English proficiency; they did 

not understand the details of the transaction; and the loan documents 

were on standard, pre-printed forms in English. They also alleged that 
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their 2008 loan modification agreement was unconscionable for the 

same reasons. 

First, the court agreed with the borrowers that allegations of limited 

English fluency and education and that the loan documents were on 

pre-printed forms were sufficient for procedural unconscionability, 

such facts only presented a low level of procedural unconscionability 

because none of the key terms were hidden in fine print. Turning to 

substantive unconscionability, the borrowers alleged that the monthly 

loan payments exceeded their income by more than $1,000. The court 

agreed that it was enough to allege substantive unconscionability.  

Turning to the second element, harm, the borrowers alleged harm 

because of the sale of the home. They also pointed out harm from 

reliance on misrepresentations of a robo-signer that was alleged in 

their fraud cause of action. Even though the pleading was “technically 

deficient” because they failed to incorporate by reference the fraud 

cause of action, the court chose to overlook the technical deficiency 

given its duty to liberally construe the complaint. 

Next, the court held that the borrowers adequately alleged excuses 

from tender because the facts were sufficient to allege that the loans 

were unconscionable, even though the allegations were in a separate 

part of the complaint.  

Finally, the court rejected the argument that because the home was 

sold to bona fide purchasers, the foreclosure sale was entitled to a 

conclusive presumption of validity. Even assuming that Big Sur is a 

bona fide purchaser, the conclusive presumption for BFPs only applies 

to statutory compliance with default and sale notices, not to claims of 

unconscionability in the original loan documents. For these reasons, 

the Court of Appeal held that the complaint stated a cause of action to 

set aside the trustee’s sale. Based on the same reasoning, the Court 

held that the complaint alleged an UCL claim based on the same 

violations. 

Violation of HAMP Dual-Tracking Prohibition May Form Basis 

for Unfair UCL and Wrongful Foreclosure Claims 
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Majd v. Bank of Am., N.A., 243 Cal. App. 4th 1293 (2015): HAMP 

Supplemental Directive 10-02 prohibits participating servicers from 

conducting a foreclosure until 30 days after a loan modification 

application is denied. Here, the plaintiff alleged that Bank of America 

foreclosed on his property in 2012 before completing loan modification 

review.  

The Court also held that the borrower stated a claim for UCL for Bank 

of America’s ultimate denial based on failure to provide required 

documentation. Because the complaint alleged that the plaintiff 

repeatedly provided Bank of America with the documentation 

requested, the complaint stated an UCL claim against the bank for 

falsely asserting that the plaintiff failed to provide the required 

documents. 

TILA § 1941(g) Not Retroactive 

Talaie v. Wells Fargo Bank, NA, 808 F.3d 410 (9th Cir. 2015): The 

Truth in Lending Act, 15 U.S.C. § 1641(g), requires an assignee of a 

mortgage loan to provide the borrower a notice of the transfer with 

statutorily required information, including the name of the new 

creditor, the date of the transfer, and how to reach the creditor. The 

provision was enacted into law as a part of the Helping Families Save 

Their Homes Act of 2009. The borrowers brought sued Wells Fargo for 

failing to provide notice under the law, but judicially noticed 

securitization contract established that Wells Fargo transferred the 

deed of trust to U.S. Bank in 2006. The Ninth Circuit held that the 

claim fails because the statute was not retroactive because Congress 

did not express a clear intent for the statutory provision to be applied 

to loans that were transferred before its enactment. 

Borrower Lacks Standing to Attack Foreclosure Sale Because 

Late Transfer of Trust is Voidable, not Void 

Morgan v. Aurora Loan Servs., 646 F. App’x 546 (9th Cir. 2016): 

The borrower brought a post-foreclosure suit against a foreclosure on 

the basis that the loan was transferred into the trust after its closing 

date. Following Yvanova, the Ninth Circuit stated that a borrower does 
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have standing “to challenge an assignment of her note and deed of 

trust on the basis of defects allegedly rendering the assignment void.” 

However, a late transfer into the trust is voidable, not void, under New 

York law, which governs the Pooling and Servicing Agreement. 

Therefore, the borrower lacked standing to bring this challenge. 

HBOR Fee Award for Obtaining Temporary Restraining Order 

Lac v. Nationstar Mortg. LLC, 2016 WL 1212582 (E.D. Cal. Mar. 

28, 2016): Under California law, the court may award reasonable 

attorney’s fees to a borrower who obtained injunctive relief under CC 

2924.12. In Monterossa v. Superior Court, the Court of Appeal held 

that a preliminary injunction is a type of injunctive relief that qualifies 

for a fee award, even if the case is still pending. In this case, the 

borrower moved for attorney’s fees after obtaining a TRO to stop the 

sale and subsequently obtained two more orders extending the TRO 

twice. The court found an interim fee award appropriate in this case 

because “there is no question Lac obtained ‘injunctive relief’ in 

response to his request for a temporary restraining order.” Further, 

Nationstar cannot sidestep this result by offering to postpone the sale 

and consider his application, laudable as that offer may be; otherwise a 

lender could violate the statute with impunity and later correct its 

violations as a litigation tactic.” 

Declining to Follow Jenkins on Standing in Pre-Foreclosure 

Wrongful Foreclosure Claim 

Lundy v. Selene Fin., LP, 2016 WL 1059423 (N.D. Cal. Mar. 17, 

2016): The borrower brings a pre-foreclosure suit challenging the 

authority of the bank to foreclose on the basis of a defective 

assignment. Here, the homeowner took out a loan with Washington 

Mutual (WAMU) in 2005. WAMU later became defunct, and Chase 

acquired WAMU’s assets in 2008 and seeks to foreclose on the home. 

However, borrower alleges that Chase had no authority to foreclose on 

the loan because WAMU sold the loan to RESI Finance DE 

Corporation 2007-B (RESI) in 2007, prior to Chase’s acquisition of 

WAMU.  
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The defendants argued that Lundy lacked standing to challenge the 

defective assignment before a foreclosure sale. Even though the 

California Supreme Court in Yvanova held that a borrower has 

standing to bring a post-foreclosure challenge to void assignments, the 

court expressly declined to say whether that holding extends to pre-

foreclosure challenges. When a federal district court sits in diversity, 

the court must decide state law issues by predicting how the state 

supreme court would rule on the issue. 

CC 2923.6(g) is Affirmative Defense, Not a Pleading 

Requirement 

Norris v. Bayview Loan Servicing, 2016 WL 337381 (C.D. Cal. Jan. 

25, 2016): Under HBOR, a servicer is not obligated to consider a 

borrower’s modification application if it considered a previous 

application. If a borrower can show she “documented” and “submitted” 

a “material change in financial circumstances” to servicer, however, 

dual tracking protections can reignite and protect the borrower while 

that subsequent application is pending. CC § 2923.6(g). Here, the 

servicer argues that because the borrower did not affirmatively plead 

that the application in question was the first application, the servicer 

does not have to make a written determination on the loan 

modification application before moving forward with foreclosure.  

The Court rejected this argument. First, the Court held that even if the 

servicer need not evaluate such application, it still must inform the 

borrower of that decision. Otherwise, the borrower would not know 

when to appeal the denial of his request and when to argue that “there 

has been a material change in the borrower's financial circumstances 

since the borrower's [first] application.” Second, the borrower needs not 

plead that the application was the first application he submitted to 

Bayview. The CC 2923.6(g) exception is at most an affirmative defense 

under the Federal Rules of Civil Procedure, and the FRCP does not 

require a plaintiff to plead around every affirmative defense.  

Failure to Set Up Correct Payment Method Violated SPOC 

Duties 
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Nasseri v. Wells Fargo Bank, N.A., 147 F. Supp. 3d 937 (N.D. Cal. 

2015): CC 2923.7 requires a servicer to provide a single point of contact 

(SPOC) to a borrower who applied for a loan modification. The SPOC 

must have general information regarding the status of the foreclosure 

prevention alternative. Here, the borrower executed a forbearance 

agreement with Wells Fargo. Her SPOC then set the borrower’s 

account to automatically withdraw the monthly payment from her 

checking account despite the forbearance plan indicating payment by 

check or phone. Wells Fargo withdrew the payments with no problems 

for six months but then stopped withdrawing the payments starting 

from the seventh month. The bank also declined to allow the borrower 

to resume regular payments as the SPOC told her she could do. In 

addition, the SPOC told the borrower to apply for a loan modification 

even though “the loan had exceeded the amount of modifications 

allowed by the investor.” Under these facts, the Court found that the 

SPOC failed to perform the duties required under CC 2923.7. 

RESPA Claim Stated When Servicer Used Incorrect Property 

Value in Loan Modification Review and Failed to Respond to 

Request for Information on Status of Loan Modification 

Norris v. Bayview Loan Servicing, 2015 WL 6745048 (C.D. Cal. 

Oct. 26, 2015): A plaintiff alleging a RESPA violation pursuant to 12 

U.S.C. § 2605 “must show: (i) that the servicer failed to adhere to the 

rules governing a QWR; and (ii) that the plaintiff incurred ‘actual 

damages' as a consequence of the servicer's failure. Here, the 

borrowers sent Requests For Information asking whether the loan 

modification application was complete and a list of all loss mitigation 

options. Bayview, citing Medrano v. Flagstar Bank, argued that it did 

not have to respond to RFIs relating to loan modifications. The Court 

disagreed and distinguished Medrano because there, the borrower 

alleged the failure to respond to the loan modification request itself as 

the RESPA violation. Here, the borrower was requesting information 

about the status of a prior loan modification application and a list of 

loss mitigation options. Turning to actual damages, the Court held that 

the allegation of increased penalties, fees, and interest resulting from 
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the failure to respond is sufficient to allege actual damages for the 

purpose of a motion to dismiss. 

Keep Your Home California Funds Constitute Reinstatement 

Payment for CC 2924c 

Selznick v. Wells Fargo Bank, N.A., 2015 WL 4069076 (C.D. Cal. 

July 1, 2015): CC 2924c requires a lender to stop a foreclosure once the 

borrower pays the lender entire amount due with respect to the loan. 

Here, the borrower sought assistance from Keep Your Home California 

after falling in default and was approved for up to $22,000. At the 

time, she was about $18,000 in arrears. When she asked Wells Fargo 

for a reinstatement quote, the bank told her that they would take the 

KYHC funds but would not reinstate her loan. Wells Fargo, which 

participates in KYHC, later followed through with a rejection of the 

tender of the KYHC funds. The borrower sued to enforce her 

reinstatement right. Wells Fargo argued that the case should be 

dismissed since the KYHC funds were not a valid tender because the 

funds may not be used to cover fees in connection for the arrears, 

therefore the tender is insufficient. The Court rejected the argument 

and ruled that because MRAP imposes the condition that participating 

servicer waives fees, once the servicer waives the fees the KYHC 

assistance becomes a full reinstatement payment under CC 2924c. 

 

Multani v. Witkin & Neal, 215 Cal. App. 4th 1428 (2013):  HOA’s 

pre-sale notices do not absolve them of their post-sale statutory duty to 

notify homeowner of a 90-day redemption period (CCP § 729.050). 

HOA’s failure to comply with § 729.050 may be grounds to set aside the 

FC sale (remanded to trial court). In addition, no tender is required 

because imposing one would financially bar most potential plaintiffs, 

rendering 729.050 ineffectual. Therefore, “a debtor is properly excused 

from complying with the tender requirement where the nonjudicial 

foreclosure is subject to a statutory right of redemption and the trustee 

has failed to provide the notice required under section 729.050.”   
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West v. JP Morgan Chase Bank, N.A., 214 Cal. App. 4th 780 (2013):  

Homeowner’s compliance with trial period plan (TPP) contractually 

requires servicer to offer a permanent loan modification (Wigod v. 

Wells Fargo Bank, N.A., 673 F.3d 547, 556-57 (7th Cir. 2012)). That 

contractual obligation does not require express language in a TPP 

agreement, but is imposed through HAMP Supplemental Directive 09-

01 (Apr. 6, 2009). A promissory estoppel claim is also possible in a TPP 

arrangement because the lender promises to offer a permanent loan 

modification if borrower fulfills TPP requirements. If borrower 

complies with the TPP, they forgo other options to their detriment, 

fulfilling another requirement of a PE claim. (Wigod, 673 F.3d at 566). 

A California unfair competition claim is also possible where lender 

holds out to the public that TPPs offered are HAMP compliant.  

Intengan v. BAC Home Loans Servicing LP, 214 Cal. App. 4th 

1047 (2013): A court may take judicial notice of the existence of a 

declaration from a servicer asserting compliance with the notice 

requirements in former CC 2923.5, but cannot take judicial notice of 

the contents of that declaration. If disputed by the borrower, it is a 

matter of fact to be determined at trial whether or not a servicer 

actually attempted to make contact with the borrower 30 days prior to 

recording a notice of default.  At trial, a finding of non-compliance with 

CC 2923.5 would only delay the foreclosure sale until the servicer 

became compliant.  

Akopyan v. Wells Fargo Home Mortg., Inc., 215 Cal. App. 4th 120 

(2013): Federal banking laws preempt California restrictions (Cal. Bus. 

& Prof. Code § 10242.5) on late charges when a national bank or 

federal savings association is servicing a mortgage loan, even when the 

bank or savings association did not originate the loan. Under HOLA, 

the OTS meant to “occupy the field,” negating a claim based on 

wrongful late fees. (Note: the Dodd-Frank Act got rid of this field 

preemption for post-2011 transactions).  Under NBA, the OCC does not 

claim field preemption, but plaintiff’s claim of wrongful late fees fails 

anyways because a state’s regulation of late fees “significantly 

interferes” with the bank’s powers under NBA.    
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Jolley v. Chase Home Fin., LLC., 213 Cal. App. 4th 872 (2012): 

Substantive information and contents of documents taken from 

websites, even “official” government websites, do not deserve judicial 

notice under California evidentiary rules, even where there are no 

factual disputes over the content or substance of the documents.  

HAMP, the former California CC 2923.5 & 2923.6, and HBOR all 

reflect the general attitude of legislatures that banks should be 

required to work with borrowers to modify their loans and avoid 

foreclosure. As to a negligence claim, these policy considerations 

“indicate[…] that courts should not rely mechanically on the ‘general 

rule’ that lenders owe no duty of care to their borrowers.” Several 

recent federal cases have correctly found a duty of care arising from 

modification negotiations where a lender promises a modification 

through one channel, and then uses another to foreclose or otherwise 

deny a modification (dual tracking). Notably, Jolley finds a duty of care 

after Ragland (below) failed to find one between a borrower and lender 

in a similar dual tracking scenario.  

Pfeifer v. Countrywide Home Loans, 211 Cal. App. 4th 1250 

(2012): Deeds of trust in FHA insured mortgages incorporate by 

reference HUD servicing requirements (express in the note and 

mortgage), which servicers must comply with before nonjudicial 

foreclosure. Mathews v. PHH Mortg. Corp., 283 Va. 723 (2012). One of 

those requirements is a face-to-face meeting between the borrower and 

servicer. That this meeting requirement is not expressly listed in 

HUD’s loss mitigation measures does not render it optional or 

immaterial. Without this meeting (or attempt to make contact) the 

lender is prevented from initiating foreclosure proceedings. 24 C.F.R. § 

203.604. Tender is not required where borrower seeks to enjoin a 

foreclosure sale that has not yet occurred, or where borrower’s 

allegations, if true, would render the foreclosure sale void.  

The act of foreclosure, by itself, does not constitute “debt collection” 

under the FDCPA. Nor does the notification of a pending foreclosure 

sale constitute a “debt collection activity.” Simply listing the amount 

owed in the sale notice does not create a debt collection relationship 
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between the lender’s trustee and the borrower under the FDCPA.  A 

trustee whose only role is to carry out the foreclosure process does not 

constitute a “debt collector” as defined by the FDCPA and it cannot be 

sued under that Act. 

Barroso v. Ocwen Loan Servicing, 208 Cal. App. 4th 1001 (2012): 

In a breach of contract claim involving a  permanent loan modification, 

express language requiring lender to send the executed agreement 

signed by both parties to the borrower is not a condition precedent to 

the formation of that contract. That interpretation would defeat both 

the spirit of the contract and the express language guaranteeing a 

HAMP modification when all the terms in the TPP are met. When a 

borrower signs and otherwise fulfills the demands of the contract, the 

contract is formed, even without lender’s signature or delivery of the 

contract to borrower. The servicer who foreclosed on a borrower with a 

permanent loan modification agreement is also subject to a wrongful 

foreclosure claim. 

Skov v. U.S. Bank Nat’l Ass’n, 207 Cal. App. 4th 690 (2012): As 

Intengan later confirmed, it may be appropriate to take judicial notice 

of the existence of a lender’s declaration that it complied with notice 

requirements in former CC 2923.5. It is inappropriate, however, to 

take judicial notice of the validity of that declaration or of the contents 

of that declaration, where borrower disputes those aspects. An 

individual borrower had a private right of action under CC 2923.5. 

Without one, the statute would have been meaningless. It was capable 

of postponing a foreclosure sale, but not voiding one.  

OCC regulations, through the National Bank Act, do not preempt 

former CC 2923.5. Foreclosure regulations, including those associated 

with notice, have traditionally been left to the states, and the OCC 

could have expressly preempted state foreclosure law but it did not. 

The requirements of CC 2923.5 are not onerous on the banks and do 

not require them to enter into modification agreements with 

borrowers, which would create a preemption scenario.  
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Cadlerock Joint Venture, L.P. v. Lobel, 206 Cal. App. 4th 1531 

(2012): If the lender of both the senior and junior lien on the same 

property assigns the junior lien to a different entity soon after its 

origination, that second entity and holder of the junior lien can go after 

the borrower for the deficiency after a foreclosure of the senior lien. In 

other words, this junior lien holder is not bound by the § 580d anti-

deficiency statute, or case law forbidding such conduct when the junior 

lien is assigned after the trustee’s sale of the senior lien.  There is no 

definite time period by which to judge how quickly after origination the 

senior lien holder must assign the junior lien to ensure their right to 

sue for the deficiency, but it must be clear that the two loans were not 

“created . . . as an artifice to evade section 580d.”  

Ragland v. U.S. Bank Nat’l Ass’n, 209 Cal. App. 4th 182 (2012): 

Summary judgment in favor of a lender is inappropriate based on 

borrower’s inability to tender the amount due when that inability is 

due solely to improperly imposed late fees and assessments. Late fees 

and assessments could be improper when, as in this case, the lender’s 

agents improperly instructed borrower to withhold mortgage 

payments.   

CC 2924(g)(d) prevents foreclosure sales from happening in the seven 

days following either a dismissal of an action brought by the borrower, 

or the expiration of a TRO or court-ordered postponement. There is a 

private right of action implied in CC § 2924(g)(d), as it would be 

rendered useless without one. Sec. 2924(g)(d) is not preempted by 

federal law. As part of a state foreclosure scheme, the statute does not 

deal with loan servicing and therefore falls outside of the preemption 

envisioned by the Home Owners’ Loan Act.  

Wrongful foreclosure may give rise to a claim for intentional infliction 

of emotional distress. A claim of negligent infliction of emotional 

distress, however, cannot prevail without establishing a duty owed by 

the lender to the borrower. In arm’s length transactions, there is no 

fiduciary duty between those two parties. Even when a lender’s agents 

advise a borrower to withhold payment, that advice falls within the 
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scope of normal money-lender activity and does not, by itself, create a 

fiduciary duty that would give rise to a NIED claim.   

Herrera v. Fed. Nat’l Mortg. Ass’n, 205 Cal. App. 4th 1495 (2012):  

Affirms California case law finding that MERS, as nominee and 

beneficiary of lender, has the power to assign lender’s interests. That 

power stems from the lender signing the deed of trust over to MERS. 

Any assignment from MERS to a second entity does not require an 

agency agreement or relationship. Also, the promissory note (debt) and 

DOT (security) do not have to “travel” together. If a lender assigns the 

note to a second entity, that second entity could have the power to 

foreclose regardless of whether it was also assigned the DOT by MERS. 

CC § 2932.5 requires an assignee to record the assignment of a 

mortgage before they sell or foreclose on the property. Sec. 2932.5 is 

inapplicable in the case of deeds of trust, however; there is no similar 

requirement demanding that the assignee of a deed of trust record the 

assignment before invoking their power to sell or foreclose.    

Heritage Pacific Fin., LLC v. Monroy, 215 Cal. App. 4th 972 (Mar. 

29, 2013): The assignee of a promissory note is not assigned the right 

to bring tort claims against the borrower on the note if that right is not 

explicitly part of the assignment. “No California legal authority [has] 

held that the assignment of a promissory note automatically 

constituted an assignment of a lender's fraud claims.”  

Communications made by the assignee to the borrower claiming 

otherwise may violate the FDCPA (if all other conditions are met). For 

the purposes of the FDCPA, tort claims can be considered “debts.” 

If the assignee was assigned a second lien after the first lien foreclosed, 

the second lien is extinguished and the assignee is prevented from 

collecting the balance of their loan due to anti-deficiency statutes. If 

the assignee nevertheless sends the borrower notices that they wish to 

collect the second lien, those notices may also violate the FDCPA as 

false and deceptive attempts to collect a debt. 

Aurora Loan Services v. Brown, 2012 WL 6213737 (Cal. App. Div. 

Super. Ct. July 31, 2012): In an unlawful detainer (UD) action the only 
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issue is whether plaintiff has the authority to possess the property. 

The only title issue that relates to the possession question is: can 

plaintiff prove acquisition of title at the trustee sale? Code Civ. Proc. § 

1161a. Here, defendants put the validity of the title at issue in an 

effort to reclassify the case from a UD to an unlimited civil action. 

Code Civ. Proc. § 403.040.  To qualify as an unlimited civil action, the 

value of the property in question has to exceed $25,000. Defendants 

argued that putting the title at issue necessarily raises the amount at 

stake to the value of the property, which was over $25,000.  The court 

found that alleging improprieties surrounding title and trustee sale do 

not put the monetary value of the property at issue and the case 

cannot be reclassified as an unlimited civil action.  

Personal service of a Notice to Vacate is adequately attempted under 

CC § 1162 by going to the recipient’s home or business and trying to 

make contact. Just one attempt is adequate before a service processor 

resorts to posting a copy of the Notice on the property and then mailing 

the Notice (“nail and mail”). Sec. 1162(a)(3). Service does not need to be 

attempted at both a residence and a business to be effective.  Nor is a 

plaintiff required to discover defendant’s place of business. The court, 

though, admits that “nail and mail” may not be effective if defendant 

refuses to attempt personal service at plaintiff’s known business 

address. 

As explained further in U.S. Bank v. Cantartzoglou (below), the 

plaintiff in a UD action has the burden to prove they had the right to 

foreclose, including perfected title. CC § 1161a. Here, the beneficiary 

and trustee that foreclosed on the property and that were listed in the 

NOD and NTS were not the same beneficiary and trustee listed on the 

DOT. Further, Plaintiff offered no evidence that the DOT beneficiary 

had assigned their interest to the foreclosing beneficiary, or that the 

DOT beneficiary had substituted a trustee. The court did not accept as 

relevant a post-NOD and post-NTS recorded Corporate Assignment of 

Deed of Trust purportedly transferring the DOT from MERS to the 

foreclosing beneficiary.  Without a showing that MERS had an interest 

in the DOT, a “transfer” from MERS to another beneficiary does 



29 

 

nothing to show perfected title.  In this case, the sale was declared 

void.  

U.S. Bank v. Cantartzoglou, 2013 WL 443771 (Cal. App. Div. Super. 

Ct. Feb. 1, 2013): To bring a UD action a plaintiff must show that they 

purchased the property at a trustee sale that was compliant with both 

the relative statutes and the DOT. If the defendant raises questions as 

to the veracity of title, plaintiff has the affirmative burden to prove 

true title. The plaintiff must prove every aspect of the UD case, while 

the defendant has no burden of proof whatsoever. This differs from 

wrongful foreclosure actions where the homeowner plaintiff has the 

burden to show that something would void the sale (like an improper 

assignment).  

Singh v. Bank of Am., N.A., 2013 WL 1759863 (E.D. Cal. Apr. 23, 

2013) (TRO); 2013 WL 1858436 (E.D. Cal. May 1, 2013) (PI): A 

preliminary injunction (and a TRO, under the same evaluation) to 

postpone a foreclosure sale may be appropriate under the new HBOR 

rule against dual tracking. If a borrower submits a “complete 

application” on a first mortgage, the servicer cannot move forward with 

a notice of default, notice of sale, or an actual trustee sale, while the 

modification application is pending. CC § 2923.6(c) (2013). Here, a 

lender’s failure to respond to a borrower’s complete application 

signaled that “negotiations” were still pending and triggered § 

2923.6(c).  

Preliminary injunction was ordered because the essential elements 

were met: 1) borrower was likely to prevail on the merits because 

lender violated the anti-dual tracking aspect of HBOR (§ 2923.6(c)); 2) 

losing the property at the FC sale would cause “irreparable harm” to 

borrower; 3) lender is not inequitably treated – the sale might only be 

delayed, not completely prohibited; and 4) a PI is in the public’s best 

interest because it follows the newly enacted HBOR scheme of laws 

and regulations which were created to protect the public. 
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BofA asked that a monthly bond be set at $2,700 per month. The judge 

instead found a one-time $1,000 bond to be more appropriate. F.R.C.P. 

65(c).  

Lindberg v. Wells Fargo Bank N.A., 2013 WL 1736785 (N.D. Cal. 

Apr. 22, 2013): HBOR law CC § 2923.6 does not apply when a borrower 

has failed to submit a “complete application” to the lender or servicer. 

Here, borrower’s failure to timely respond (30 days) to lender’s written 

request for further documentation prevented her from demonstrating 

that her application was complete. Because she would neither prevail 

on the merits, nor could she show that there were serious questions of 

fact, her motion for preliminary injunction to stop the FC sale failed.  

Rex v. Chase Home Fin. LLC, 905 F. Supp. 2d 1111 (C.D. Cal. 2012):  

CCP § 580e was passed as an anti-deficiency statute applying to short 

sales and became effective in July 2011. For sales conducted prior to 

that date, it may still be possible to prevent a deficiency suit after 

short sales involving a purchase money loan. This court found CCP § 

580b’s anti-deficiency protections applicable in a short sale for three 

reasons: 1) § 580b’s plain language does not qualify the type of sale 

covered – it simply says “sale;” 2) the legislature passed § 580b to 

stabilize the mortgage market and state economy, goals which would 

be defeated if lenders could opt for a short sale instead of foreclosure 

and then contract out of 580b in the short sale agreement; and 3) 

reading § 580b to apply to short sales does not render § 580e 

superfluous. Sec. 580b applies to all modes of sale, but limits the loans 

involved to purchase money loans, whereas § 580e limits the type of 

sale to a short sale but does not limit the type of loan.  

Gale v. First Franklin Loan Servs., 701 F.3d 1240 (9th Cir. 2012): 

The TILA provision requiring a servicer to respond to a borrower’s 

request for information pertaining to the owner of the mortgage only 

applies to servicers who are also assignees of the loan. A servicer does 

not have the obligation to respond if it is not also an assignee. If the 

servicer is the original creditor, they are also not obligated. TILA 15 

U.S.C. § 1641(f)(2).  

Storm Bradford


Storm Bradford
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Medrano v. Flagstar Bank, 704 F.3d 661 (9th Cir. 2012): RESPA 

provision 12 U.S.C. § 2605(e) requires a servicer to timely respond to a 

borrower’s “qualified written request” (QWR). A QWR must include the 

name and account of the borrower and either a statement that the 

borrower believes the account to include an error (listing the reasons 

for believing such), or a request for specific information described with 

sufficient detail. Catalan v. GMAC Mortg. Corp., 629 F.3d 676, 687 

(7th Cir. 2011). Additionally, any information sought must relate to the 

servicing of the loan. § 2605(e)(1)(A)-(B). Questions regarding anything 

that preceded the servicer’s role (like questions about the loan 

origination, terms, or validity) do not qualify as servicing. Notably, a 

request for a modification of the loan terms does not, by itself, amount 

to a valid QWR that triggers a response under § 2605(e). A request for 

a modification would need to be accompanied by a finding of an error 

regarding the loan’s servicing, or by a request of information related to 

that servicing.  

Michel v. Deutsche Bank Trust Co., 2012 WL 4363720 (E.D. Cal. 

Sept. 20, 2012): When a beneficiary substitutes the trustee of a DOT, 

that substitution may be valid where the person signing on behalf of 

the beneficiary does not, in fact, work for the beneficiary. In Michel, 

the person who signed the substitution held herself out to be a “Vice 

President” of the beneficiary. The borrowers argued that she in fact 

had no real relationship with the beneficiary but was instead employed 

by an unrelated third party. Many courts have required borrowers to 

demonstrate in their complaints that a signor lacked the beneficiary’s 

authority to substitute a trustee for the claim to move forward. See 

Selby v. Bank of Am., Inc., 2011 WL 902182 (S.D. Cal. Mar. 14, 2011). 

Others, though, have found that simply alleging that the signor lacked 

this authority is a valid claim and a triable issue of fact. See Tang v. 

Bank of Am., N.A., 2012 WL 960373 (C.D. Cal. Mar. 19, 2012). The 

Michel court ruled this issue appropriate for adjudication in summary 

judgment. If it were proved that an invalid trustee executed the 

foreclosure sale, that sale would be void, not voidable.   

Winterbower v. Wells Fargo Bank, N.A., 2013 WL 1232997 (C.D. 

Cal. Mar. 27, 2013): Under HBOR provision CC § 2923.6(g), servicers 
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must re-evaluate a borrower for a loan modification when there has 

been a “material change in the borrower’s financial circumstances” and 

the borrower submits evidence of that change.  Such a re-evaluation 

would halt the foreclosure process because of HBOR’s anti dual-

tracking rule. In documenting changed financial circumstance, 

borrowers must do more than state the change in broad terms and/or 

list their new expenses or earnings.  

Signatories to the National Mortgage Settlement (including Wells 

Fargo) are not liable for CC § 2923.6 violations as long as they are 

otherwise compliant with the Settlement.  

This court takes care to note that it evaluated the above issues in 

regards to borrower’s request for a preliminary injunction stopping the 

FC sale.  PIs set a high bar for the moving party (see Singh above) and 

this opinion is not “conclusive . . . as to the meaning of relatively new 

portions of the California Civil Code, and of the meaning of the 

National Mortgage Settlement.” 

Weber Living Trust v. Wells Fargo Bank, N.A., 2013 WL 1196959 

(N.D. Cal., Mar. 25, 2013): HBOR provision CC § 2924.15 prohibits 

dual tracking when the property at issue is the borrower’s principal 

residence. In an action to stop a FC sale rooted in this HBOR claim, 

the borrower has the burden to prove that their principal residence is 

the property in question.  

Makreas v. First Nat’l Bank of N. Cal., 856 F. Supp. 2d 1097 (N.D. 

Cal. 2012): If a borrower claims that an assignment or substitution of a 

trustee was backdated to hide the fact that it occurred after the notice 

of default, it would follow that the assignee or substituted trustee did 

not have the authority to foreclose, voiding the sale. Tamburri v. 

Suntrust Mortg., 2011 WL 6294472 (N.D. Cal. Dec. 15, 2011).    

Foreclosure, alone, is not considered a “debt collection activity” under 

FDCPA. If a servicer or lender went beyond the foreclosure process 

though, and engaged in debt collection attempts or threats, that could 

give rise to a FDCPA claim.  A borrower should allege specific 
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instances of debt collection attempts that are separate and distinct 

from foreclosure activity.  

Mena v. JP Morgan Chase Bank, 2012 WL 3987475 (N.D. Cal. Sept. 

7, 2012): Judicial notice may be granted to both the existence and the 

authenticity of certain foreclosure-related documents and government 

documents if they are not disputed and if they can be verified by public 

record. Fed. R. Ev. 201(b)(2). This differs from the Jolley court’s 

holding in a state of California case (above) that even official 

government documents not in dispute do not deserve judicial notice 

beyond the fact that they exist. 

CC 2932.5 does not require a foreclosing beneficiary-assignee to have 

recorded the assignment of the DOT prior to foreclosing.  Whether or 

not the assignment was valid and whether the foreclosing entity had 

the power to foreclose may be valid claims, but there is no CC 2932.5 

claim based on failure to record the DOT.   

Barrioneuvo v. Chase Bank, 885 F. Supp. 2d 964 (N.D. Cal. 2012): 

Tender is normally required when borrowers allege defects in the 

notice or procedural aspects of a foreclosure sale. If a borrower 

contends the validity of the foreclosure sale itself, however, tender 

should not be required. Tamburri v. Sunset Mortg., 2012 WL 2367881 

(N.D. Cal. June 21, 2012).  Some courts have also found tender 

unnecessary when, as here, a borrower brings an action to prevent a 

sale from taking place and where the harm to the borrower has not yet 

occurred.   

If a sale is (or would be) void, rather than voidable, that situation also 

frees the borrower from their tender burden. In a case where a lender 

does not comply with CC 2923.5 notice requirements, the question 

becomes whether or not a notice defect –which usually would trigger 

the tender requirement—is of a nature so as to make the sale void, 

thus negating the tender requirement. If the DOT does not contain 

language “providing for a conclusive presumption of the regularity of 

sale,” and there is defective notice, the sale is considered void. Little v. 
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C.F.S. Serv. Corp., 188 Cal. App. 3d 1354, 1359 (1987). In this 

situation, tender is not required.  

Tamburri v. Suntrust Mortg., 875 F. Supp. 2d 1009 (N.D. Cal. 

2012): To bring a RESPA § 2605 claim for failure to respond to QWRs, 

a borrower must also allege actual damages resulting from a servicer’s 

noncompliance. The complaint must allege a specific financial harm 

stemming from the RESPA violation itself, rather than a broad, 

amorphous allegation of “harm” stemming from a default or 

foreclosure.   

Requesting the identity of the loan’s owner(s), by itself, does not 

constitute a valid QWR falling under § 2605 protection because it does 

not relate to the servicing of the loan.  

Halajian v. Deutsche Bank Nat’l Tr. Co., 2013 WL 593671 (E.D. 

Cal. Feb. 14, 2013): In a CC 2923.5 claim, a borrower needs to 

overcome a presumption that the trustee or servicer acted properly in 

regards to notice. The borrower needs to allege and demonstrate that 

notice was defective and resulted in prejudice to borrower. Knapp v. 

Doherty, 123 Cal. App. 4th 76, 86 n.4 (2004).   Further, § 2923.5 only 

provides a pre-sale remedy of foreclosure postponement. The statute 

cannot be used to un-do a foreclosure sale that has already occurred. 

This court agrees with Michel (above) on the substitution/agency issue. 

Michel held that deciding whether a purported agent of a beneficiary 

(who is not an employee of that beneficiary) has the power to 

substitute a trustee is an issue for summary judgment and this court 

concurs. A borrower may allege in a complaint that a signor of a 

substitution was not a proper agent of the beneficiary, and discovery 

on that allegation is appropriate before a SJ motion is decided. Judicial 

notice of servicer’s “list of corporate officers” is inappropriate in cases 

where a servicer (like MERS, in this case) has thousands of these 

“officers.” 

Harris v. Wells Fargo Bank, N.A., 2013 WL 1820003 (N.D. Cal. Apr. 

30, 2013): If a borrower’s default results from a lender or servicer’s 

misconduct (ex: improperly imposed late fees), tender should not be 
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required to bring suit. (This finding is similar to the Ragland case 

described above). 

State-law claims based on a general duty “not to misrepresent material 

facts” or not to engage in fraud in business dealings, are generally not 

preempted by HOLA. DeLeon v. Wells Fargo Bank, N.A., 2011 WL 

311376 at *6 (N.D. Cal. Jan. 26, 2011). Allegations that a servicer 

improperly instructed a borrower to withhold mortgage payments and 

that withholding would not result in foreclosure are such state law 

claims and are not preempted by HOLA.  

Oral representations made by agents or employees of a servicer or 

lender and pertaining to the DOT (as opposed to the promissory note) 

may give rise to a valid breach of contract claim. 

Skinner v. Green Tree Servicing, LLC, 2012 WL 6554530 (N.D. 

Cal. Dec. 14, 2012): CC § 580b does not bar a creditor from “merely 

contacting” the borrower, asking for any unpaid debt. While the ability 

to sue for a deficiency is barred by § 580b, the debt still theoretically 

exists and a creditor may ask for payment.  

If the creditor asks for the debt in a manner rising to the level of 

harassment or making false representations to the borrower, the 

borrower may have valid FDCPA claims under 15 U.S.C. §§ 1692d & 

1692e. There are no “bright line” rules as to what type of conduct 

qualifies as harassment or false representation, but the language of §§ 

1692d & 1692e provide examples. In this case, repeated phone calls to 

borrowers’ home and places of employment rose to the level of a § 

1692d harassment claim. The creditor’s accusation of “stealing” –

insinuating that the borrower was committing a crime— was evidence 

of a valid § 1692e claim. 

Stitt v. Citibank, 942 F. Supp. 2d 944 (N.D. Cal. 2013): A fiduciary 

duty owed by a lender or servicer to the borrower (which does not exist 

in ordinary mortgage or DOT transactions) is not necessary to 

establishing a fraud claim. Nor does a fraud claim require an express 

duty (like a duty to disclose) stated in the loan agreement. When the 

alleged fraud is affirmative in nature, this may constitute special 
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circumstances forming a duty. Here, the loan servicer exacted 

improper fees by marking-up actual costs for services like property 

inspections and then refused to disclose information related to those 

fees. The court allowed the fraud claim to move forward.  

Curtis v. US Bank Nat’l Ass’n, 50 A.3d 558 (Md. 2012): The 

Protecting Tenants at Foreclosure Act mandates that the purchaser of 

foreclosed property provide a bona fide month-to-month tenant with, at 

minimum, a 90-day notice to vacate.  The notice is effective the day it 

is received by tenant, not the day of the foreclosure sale. Pre-

foreclosure notices that provide tenants with advanced warning of the 

foreclosure and possible end to their tenancies may give the tenant 

actual knowledge of a foreclosure sale date, but are irrelevant to the 

90-day notice required by the PTFA. Moreover, defective notices to 

vacate that do not comply with the PTFA do not become effective once 

90 days pass. The 90-day clock can only begin when the tenant receives 

an effective 90-day notice. 

The court also held that even a 90-day notice may not satisfy the PTFA 

if it is coupled with other misleading and contradictory 

communications.  Here, the bank provided the tenant one notice to 

“immediately vacate, quit, and surrender possession,” but another 

notice instructed her that she did not have to vacate the property until 

March 2011, more than three months from the notice date.  To add to 

the confusion, the bank filed a motion one month later asserting that it 

had the right to immediate possession.  The court concluded the bank’s 

notice “was confusing and ineffective for the purpose of the PTFA” 

because “this succession of post-sale correspondence would have left 

anyone perplexed.” 

Fontaine v. Deutsche Bank Nat’l Trust Co., 372 S.W.3d 257 (Tex. 

App. 2012): Under the PTFA, a bona fide lease must be honored by the 

new purchaser, unless that purchaser will be an owner-occupier (in 

that case, tenant still gets the 90-day notice protection).  PTFA § 

702(a)(2)(A). A new purchaser steps into the old landlord’s shoes and 

assumes all the obligations and rights of the old landlord, including the 

obligation to honor the existing lease.  
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Authority to Foreclose, CC 2932.5, UCL Standing, and QWR 

Requirements 

Jenkins v. JP Morgan Chase Bank, N.A., 216 Cal. App. 4th 497 

(2013):  A borrower may not prevent a FC by alleging, without a 

“specific factual basis,” that the beneficiary or the beneficiary’s agent 

does not have the authority to foreclose. This would effectively place an 

additional requirement on foreclosing entities (to prove their authority 

to foreclose) on top of the existing statutory requirements. Gomes v. 

Countrywide Home Loans, Inc., 192 Cal. App. 4th 1149, 1154-57 

(2011).  Nor do foreclosing entities need to prove they hold the 

promissory note to proceed with a nonjudicial FC. Debrunner v. 

Deutsche Bank Nat’l Trust Co., 204 Cal. App. 4th 433, 440-42 (2012). 

Finally, the foreclosing party does not require an actual beneficiary 

interest in both the promissory note and the DOT. Cal. Civ. Code § 

2924 (a)(1) (giving broad authorization to foreclose to a “trustee, 

mortgagee, or beneficiary, or any of their authorized agents . . . .”).  

California CC § 2932.5 pertains to mortgagees, granting their 

assignees the power to sell if the assignment is “duly acknowledged 

and recorded.” By contrast, DOTs give trustees the power to sell or 

transfer title. The recording requirements in § 2932.5, then, do not 

apply to assignments of DOTs, but only to mortgages. This reading of 

CC 2932.5, while currently consistent with California state court 

rulings, has been questioned and rejected by federal courts. The 

California Supreme Court has yet to explicitly rule on the issue (see In 

re Cruz, below).  

Under California’s Unfair Competition Law (UCL), a plaintiff must 

demonstrate (1) an injury in fact (lost money or property); (2) caused 

by the unfair competition. Cal. Bus. & Prof. Code § 17204. The 

initiation of FC proceedings can show a “diminishment of a future 

property interest” and qualify as an economic injury, supporting the 

first part of a UCL claim.  

Injury and causation are also at the heart of a qualified written 

request (QWR)-based RESPA claim. 12 U.S.C. § 2605(e)(1)). Under 
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federal pleading standards, a plaintiff must plead “specific facts” 

related to the QWR and show “pecuniary damages.” Allen v. United 

Fin. Mortg. Corp., 660 F. Supp. 2d 1089, 1097 (N.D. Cal. 2009). The 

alleged harm must stem from the RESPA violation itself, rather than 

from the loan default. It would be difficult to show causation if a QWR 

was submitted after default and NOD because, in that circumstance, 

the alleged harm likely stemmed from the default itself rather than 

from a deficient QWR response.  

SOL Tolling and Lender Liability for Broker’s Fraud 

Fuller v. First Franklin Fin. Corp., 216 Cal. App. 4th 955 (2013): 

Under the doctrine of fraudulent concealment, a statute of limitations 

can toll if defendant’s concealment “has caused a claim to grow stale.” 

Aryeh v. Canon Bus. Solutions, Inc., 55 Cal. 4th 1185, 1192 (2013). A 

plaintiff must show, “with the same particularity as with a cause of 

action for fraud:” 1) when they discovered the facts giving rise to the 

claim; 2) how they discovered those facts; and 3) why they did not 

discover the fraud earlier. Asking general questions about the loan at a 

closing does not indicate that borrowers were –or should have been—

aware of a broker or appraiser’s deceptive practices. A borrower’s 

financial naiveté may be considered in evaluating an alleged deceptive 

and predatory real estate deal.  

After a borrower first learns of deceptions or misappraisals, they may 

spend time negotiating with the original lender, finding a new lender, 

or attempting a loss mitigation strategy. They may, therefore, fail to 

immediately contact an attorney or otherwise act on their knowledge of 

the fraud. As a matter of law, these actions are reasonable and should 

not negatively affect the timeliness of a borrower’s claim. 

Fraud claims rooted in allegations that a lender conspired with a 

broker to deceive or mislead borrowers, or that a broker acted as the 

lender’s agent in arranging deceptive loans both deserve to survive a 

demurrer.  

UCL claims must be pled with “reasonable particularity.” Khoury v. 

Maly’s of California, Inc., 14 Cal. App. 4th 612, 619 (1993). An 
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allegation that a lender participated in a scheme to over-appraise 

properties, preying upon unqualified borrowers to bulk up the bundles 

of mortgages eventually sold to investors, is sufficiently particular.  So 

too is an allegation that a lender gave their broker an undisclosed 

kickback from closing costs.  

Trial Period Plans: Enforceable Contracts and the Statute of 

Frauds Defense 

Brown v. CitiMortgage Inc., No. BC480856 (Cal. Super. Ct. Apr. 29, 

2013): A trial period plan (TPP) may create an enforceable contract if 

the borrower performs all essential aspects of the TPP, without further 

action by the servicer. Barroso v. Ocwen Loan Servicing, 208 Cal. App. 

4th 1001, 1013 (2012). A servicer’s failure to sign and return the TPP 

documents to the borrower does not affect the contract’s enforceability.  

A borrower’s partial performance of a TPP may bar a servicer’s statute 

of frauds defense to a breach of contract claim where the servicer did 

not sign the TPP or modification documents. Sutton v. Warner, 12 Cal. 

App. 4th 415, 422 (1993).  

CCP 1161a: Notices to Vacate for Periodic Tenants After 

Foreclosure  

Aurora Loan Servs. v. Akins, 2013 WL 1876137 (Cal. App. Div. 

Super. Ct. Apr. 26, 2013): On an appeal from an unlawful detainer 

judgment, tenant argued that plaintiff’s 3-day notice to quit was 

improper under Cal. Civ. Proc. Code § 1161a(c) (requiring at least the 

length of the periodic tenancy for notices given to tenants after 

foreclosure). The trial court found defendant to be a bona fide, month-

to-month tenant, but did not find the 3-day notice to vacate 

insufficient. The Court of Appeal found this to be in error and reversed 

the judgment because a tenant with a month-to-month tenancy should 

have received a 30-day notice. 

Financial Institution’s Duty of Care 

Yau v. Deutsche Bank Nat’l Trust Co. Am., 525 F. App’x 606 (9th 

Cir. 2013): The Ninth Circuit remanded the case to decide whether the 
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district court should have given plaintiffs the opportunity to add a 

negligence claim in light of Jolley v. Chase Home Fin., LLC, 213 Cal. 

App. 4th 872 (2013), which was decided after the district court’s initial 

ruling granting the bank’s motion to dismiss and denying leave to 

amend. The court discussed the split among California courts of appeal 

on the rigidity of the “general rule” from Nymark that the typical 

lender-borrower relationship does not give rise to a duty of care. By 

contrast, Jolley held that, due to public policy considerations expressed 

in the HBOR legislation, there is a triable issue of fact whether certain 

circumstances may give rise to a reasonable duty of care owed by a 

lender to a borrower. The court declined to resolve the conflict, but 

remanded the case for the district court to make that determination in 

the first instance.  

Trial Period Plans: When a Servicer Must Offer a Permanent 

Modification 

Young v. Wells Fargo Bank, N.A., 717 F.3d 224 (1st Cir. 2013): A 

borrower’s compliance with a TPP contractually requires their servicer 

to offer a permanent loan modification. Wigod v. Wells Fargo Bank, 

N.A., 673 F.3d 547, 565-66 (7th Cir. 2012). Section 3 of the TPP in this 

case specified when Wells Fargo had to offer the permanent 

modification: 

Provided I make timely payments during the Trial Period 

and both the Lender and I execute the Modification 

Agreement, I understand that my first modified payment 

will be due on the Modification Effective Date (i.e. on the 

first day of the month following the month in which the 

last Trial Period Payment is due). 

This statement would reasonably lead the borrower to believe that the 

permanent loan modification would arrive and be in effect before the 

last day of the TPP. Compare this statement to the TPP’s Section 2.G.: 

[The TPP] is not a modification of the Loan Documents 

and that the Loan Documents will not be modified unless 

and until (i) I meet all the conditions required for 
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modification, (ii) I receive a fully executed copy of a 

Modification Agreement, and (iii) the Modification 

Effective Date has passed. 

Wells cited Section 2.G. as proof that they did not have to offer the 

permanent loan modification until some undefined time after the 

“effective date.” The court said Wells could not use Section 2.G. to 

“advance the unreasonable proposition that they can unilaterally 

render large swaths of the TPP nugatory.”  The ambiguity between 

these two TPP sections was enough to survive a motion to dismiss.  

“Debt Collector” Under California’s Rosenthal Act 

In re Landry, 493 B.R. 541 (Bankr. E.D. Cal. May 15, 2013): The 

incorporation of some of the provisions of the FDCPA into California’s 

Rosenthal Act does not mean the two laws, or their analyses, are 

identical. “Debt collector” has a much broader definition in the 

Rosenthal Act. The FDCPA refers to third-party debt collectors, 

whereas the Rosenthal Act indicates that any party acting to collect 

any debt (secured or unsecured) in the ordinary course of business can 

be a “debt collector.” This definition encompasses “a creditor 

attempting to collect any consumer debt owed to that creditor.” Since a 

loan servicer acts as a creditor’s agent in servicing the loan (debt) and 

foreclosing if necessary, the servicer is also considered a “debt 

collector” under the Rosenthal Act. A debt secured by real or personal 

property is no less a “debt” under the Rosenthal Act or FDCPA, and it 

remains a “debt” even after foreclosure proceedings begin. Foreclosure 

is simply a method of debt collection.  

Trespass and Wrongful Eviction Claims in Lockout Case 

Makreas v. First Nat’l Bank of N. Cal., 2013 WL 2436589 (N.D. 

Cal. June 4, 2013): Borrower’s loan servicer foreclosed of his 

construction loan and property secured by the DOT. Post-foreclosure, 

the borrower communicated to his former bank (and new owner of the 

property) that he was living on the property. The bank changed the 

locks on the property while the borrower was not present and this 

trespass and wrongful eviction claims followed. “Lawful possession” is 
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not a prerequisite to a successful trespass claim. Allen v. McMillion, 82 

Cal. App. 3d 211, 219 (Cal. Ct. App. 1978). A plaintiff need only 

demonstrate peaceful possession prior to the alleged trespass to claim 

“at least” nominal damages. Id. Here, the court granted Plaintiff 

summary judgment on his trespass claim because he proved peaceful 

possession and trespass: 1) he kept a “reasonably significant amount of 

personal property” at the location; 2) he notified the trespassing party 

of his intent to possess the property and; 3) the trespassing party 

changed the locks without his permission. 

A successful trespass claim may provide the basis for a successful 

wrongful eviction claim: “[a] plaintiff claiming wrongful eviction may 

seek statutory remedies under . . . the non-statutory forcible entry 

theory” (i.e., trespass). See Allen, 82 Cal. App. 3d at 219. The court also 

allowed the plaintiff’s claim for Intentional Infliction of Emotional 

Distress (IIED) to survive summary judgment because of the successful 

trespass and wrongful eviction claims. The act of foreclosure, by itself, 

does not rise to the “outrageous” threshold required by IIED claims, 

but locking out someone who was in peaceful possession of a property 

can be considered “outrageous” conduct. See Davenport v. Litton Loan 

Servicing, LP, 725 F. Supp. 2d 862, 884 (N.D. Cal. 2010).   

Preemption; Res Judicata 

Hopkins v. Wells Fargo Bank, N.A., 2013 WL 2253837 (E.D. Cal. 

May 22, 2013): A national bank such as Wells Fargo cannot claim 

HOLA preemption simply because it bought a loan that originated 

with a federal savings association. If the conduct in question occurred 

after the bank became the successor-in-interest to the originating 

federal savings association, then the bank cannot claim HOLA 

preemption. See Gerber v. Wells Fargo Bank, N.A., 2012 WL 413997, at 

*4 (D. Ariz. Feb. 9, 2012) (holding that the National Banking Act 

applies to the conduct of national banks, regardless of loan 

origination). 

If a foreclosing bank brings a successful unlawful detainer action 

against a borrower, and the “sole basis” for establishing the bank’s 
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right to possession was proving “duly perfected” title, then a 

subsequent wrongful foreclosure claim against the bank is barred by 

res judicata if the basis for that claim is also validity of title.  

Promissory Estoppel 

Panaszewicz v. GMAC Mortg., LLC, 2013 WL 2252112 (N.D. Cal. 

May 22, 2013): There are four elements to promissory estoppel: 1) a 

clear and unambiguous promise; 2) reliance on that promise; 3) 

reliance that is reasonable and foreseeable; and 4) actual injury to the 

alleging party. Elements (2) and (4) are referred to collectively as 

“detrimental reliance.” If a borrower alleges that a servicer promised 

and then refused to postpone a FC sale, a borrower must show 

detrimental reliance by demonstrating a change in their activity 

instigated by the promise. They can do this by showing “preliminary 

steps” (like filing at TRO to stop the FC, or initiating a bankruptcy 

petition) which they withdrew because of the promise. It would be 

insufficient for a borrower to claim that they would have taken 

different action if the promise to postpone the sale had not been made. 

A borrower may set aside the sale if they are able to cure their default 

and reinstate their loan prior to the FC sale. Absent such 

reinstatement, a borrower’s recovery under a promissory estoppel 

theory is limited to damages.  

Wrongful Foreclosure; HOLA Preemption 

Nguyen v. JP Morgan Chase Bank N.A., 2013 WL 2146606 (N.D. 

Cal. May 15, 2013): A claim for wrongful foreclosure may be brought 

before the foreclosure sale if: plaintiff seeks to enjoin the sale alleging 

inaccurate or false mortgage documents and if plaintiff has received a 

NTS. Losing a home to foreclosure constitutes irreparable harm and 

injunctive relief is appropriate in that situation. 

In assessing whether a foreclosing entity had the requisite power to 

foreclose, a court may take judicial notice of the existence of foreclosure 

documents, but should “not as a matter of law accept their contents as 

absolute.” If a borrower can allege problems in the chain of title with 
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enough specificity to challenge a servicer’s version of events, there is a 

triable issue of fact whether or the servicer (or other foreclosing entity) 

had the authority to foreclose. Servicers do have the power to foreclose, 

but only as the beneficiary’s “authorized agent.” CC § 2924(a)(1). If the 

beneficiary’s identity is unclear or disputed, this authorization would 

be difficult to prove; a servicer cannot claim they were the “authorized” 

agent of an unknown party. 

Addressing the argument that CC 2923.5 is preempted by federal law, 

the court chose the Home Owner Loan Act preemption analysis over 

the National Banking Act rubric even though JP Morgan Chase is a 

national bank. See DeLeon v. Wells Fargo Bank, N.A., 729 F. Supp. 2d 

1119 (N.D. Cal. 2010) (holding that if the loan originated with a federal 

savings association, a court should subject any successor-in-interest, 

even a national bank, to HOLA preemption). The court quickly found 

CC 2923.5 preempted by HOLA on the basis that “an overwhelming 

number of federal courts” have deemed its notice and disclosure 

requirements as affecting the processing and servicing of mortgages.  

 

CC 2932.5: Applicability to Deeds of Trust 

In re Cruz, 2013 WL 1805603 (Bankr. S.D. Cal. Apr. 26, 2013): A 

federal bankruptcy court should follow decisions of intermediate state 

appellate courts (Lewis v. Tel. Employees Credit Union, 87 F.3d 1537 

(9th Cir. 1996)) unless there is contrary controlling authority. 

Dimidowich v. Bell & Howell, 803 F.2d 1473 (9th Cir. 1986). The issue 

in this case is whether CC § 2932.5 applies to both mortgage and deed 

of trust assignments. State courts have consistently applied the statute 

exclusively to mortgages and the California Supreme Court denied 

review of, and declined to depublish, three Court of Appeal cases 

adopting this view. Ultimately, this court believed § 2932.5 applies to 

both DOTs and mortgages, but was extremely hesitant to predict how 

the California Supreme Court would rule on the issue. The court asked 

the parties to submit supplemental briefings on whether or not the 

court should discretionarily abstain from hearing this case. 
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CC 2923.6 Dual Tracking Claim: Change in Financial 

Circumstances 

Bitker v. Suntrust Mortg. Inc., 2013 WL 2450587 (S.D. Cal. Mar. 

29, 2013): The standards for TROs and preliminary injunctions are 

high. The moving party must show, inter alia, likelihood of success on 

the merits and that irreparable harm would result if their request was 

denied. Homeowners Against the Unfair Initiative v. Cal. Bldg. Indus. 

Ass’n., 2006 WL 5003362, at *2 (S.D. Cal. Jan. 26, 2006). In this 

borrower-initiated motion for a TRO to stop a foreclosure sale, the 

court granted the motion, citing her “reasonable chance of success on 

the merits . . . particularly as [her § 2923.6 claim] relate[s] to 

Defendants’ conduct during the loan modification proceedings.” 

Plaintiff has demonstrated a “material change in her financial 

circumstances,” documented that change, and submitted the new 

information to her servicers, thereby renewing her modification 

application and triggering § 2923.6’s dual tracking protection. The 

court agreed with previous decisions that foreclosure constitutes 

irreparable harm. See Singh v. Bank of Am. N.A., 2013 WL 1858436, at 

*1 (E.D. Cal. May 1, 2013); Nguyen v. JP Morgan Chase Bank N.A., 

2013 WL 2146606, at *4 (N.D. Cal. May 15, 2013).  

The court did not find a security bond appropriate for two reasons. 

First, there is no “realistic harm” posed to defendant Suntrust 

Mortgage in temporarily halting the foreclosure; their interests are 

secured by the DOT. Second, this case “involves the enforcement of a 

public interest.” 

Protecting Tenants at Foreclosure Act: Timing of Eviction 

Fifth Third Mortg. Co. v. Foster, 994 N.E.2d 101 (Ill. App. Ct. 

2013): Under the Protecting Tenants at Foreclosure Act, purchasers at 

foreclosure sales may not commence eviction actions against tenants 

with leases until after the expiration of the lease. This holding is 

similar to that in Fontaine v. Deutsche Bank Nat'l Trust Co., 372 

S.W.3d 257 (Tex. App. 2012), where the court remanded an eviction 
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case to hear evidence on whether tenant had a “bona fide” lease under 

the PTFA.  

HAMP 30-Day Foreclosure Postponement Requirements 

Nivia v. Bank United, 114 So. 3d 391 (Fla. Dist. Ct. App. 2013): 

HAMP Supplemental Directive 10-02 (Mar. 24, 2010) requires that a 

servicer or mortgagee postpone a foreclosure sale until 30 days after 

they notify a borrower of a modification denial. This 30-day 

postponement is not required if the borrower requested a modification 

after the foreclosure date had already been established and the 

borrower’s application was denied because they were ineligible under 

HAMP.   

PTFA: “Bona Fide” Tenancy; CPC 1161 & 1162: Notice and 

Service Requirements 

28th Tr. #119 City Investment Capital v. Crouch, 2013 WL 

3356585 (Cal. App. Div. Super. Ct. June 28, 2013): “Bona fide” tenants 

in possession of foreclosed properties are afforded various protections 

by the federal PTFA. One of the requirements to be a bona fide tenant 

under the PTFA is that the rent under the lease is not substantially 

less than fair market rent. Here, the lease gave tenant a “discounted” 

rental rate in exchange for services, including acting as the property 

manager. The trial court focused on the discounted rate, finding this 

sufficient to disprove defendant’s bona fide tenancy. The appellate 

court disagreed, focusing rather on the services provided by defendant, 

reasoning that rent does not require monetary payment. 

The trial court also erred in evaluating the requirement that bona fide 

tenancies be entered into prior to “notice of foreclosure.” Here, the 

tenant and former landlord signed the lease the same day the NOD 

was recorded. The trial court found this timing proof that the tenancy 

was not bona fide. The PTFA states, however, that the “notice of 

foreclosure” does not occur until the actual sale, or the recording of the 

sale. The timing of this lease then, met the bona fide standard under 

the PTFA. 



47 

 

In unlawful detainer actions, plaintiffs must prove they properly 

notified and served tenants, in accordance with CCP  § 1162.  A 

defendant is free to assert that plaintiff failed to prove this element, 

even if raised for the first time on appeal. Here, plaintiff’s notice was 

defective in two ways. First, the notice of possession did not inform the 

tenant of her rights under CCP § 1161c (including her right to remain 

in her home until the end of her lease term). Second, the proof of 

service documentation was ineffective because, among other defects, it 

did not identify the tenant served. 

Plaintiff’s Burden of Proof in Unlawful Detainer Cases 

Fed. Nat’l Mortg. Ass’n v. Whitaker, 2013 WL 3356570 (Cal. App. 

Div. Super. Ct. June 24, 2013): Plaintiffs bear the burden of proof to 

establish the right to possession in unlawful detainer actions. In a 

post-foreclosure UD against a tenant, a plaintiff must establish: 1) 

compliance with Civ. Code § 2924 and duly perfected title according to 

CCP § 1161a(b)(3); 2) a proper notice to quit which was duly served on 

the tenant defendant; and 3) defendant’s continued possession of the 

property past the period specified in the NTQ.  

Here, plaintiff Fannie Mae did not present any evidence fulfilling the 

first element, and the trial court erred by relying on Fannie Mae’s offer 

of proof because an offer of proof from one party does not constitute 

evidence unless both parties so stipulate.  

Short Sale Dual Tracking Claim, Investor Rejection, and 

Tender 

Mojanoff v. Select Portfolio Servicing, Inc., No. LC100052 (Cal. 

Super. Ct. May 28, 2013): Dual tracking during a short sale 

negotiation (a violation of either CC §§ 2923.6 or 2924.18, depending 

on the size of the servicer) and a servicer’s refusal to explain an 

investor’s rejection of a short sale (violating CC § 2923.4) are both 

sufficiently pled HBOR claims that survive a demurrer. Injunctive 

relief is the appropriate remedy under HBOR’s enforcement statute. 

See CC § 2924.19. 
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Borrowers litigating under HBOR are not required to tender the 

amount owed on the subject property because HBOR statutes do not 

impose a tender requirement. 

Judicial Notice of a CC 2923.5 Declaration, Sufficient Evidence 

to Plead Dual Tracking and SPOC Violations, Tender & Bond 

Senigar v. Bank of Am. N.A., No. MSC13-00352 (Cal. Super. Ct. Feb. 

20, 2013): Judicial notice may be given to the existence of a CC 2923.5 

notice declaration, but not to the contents of that declaration. In the 

face of a borrower’s contention that they received no pre-NOD outreach 

from the servicer, a servicer’s declaration to the contrary creates a 

factual dispute to be resolved at trial.  

A borrower’s declaration that they submitted a modification 

application after HBOR became effective (1/1/13) constitutes sufficient 

evidence for a dual tracking claim, if the servicer offers no contrary 

evidence of compliance. A borrower’s declaration is also sufficient to 

establish a SPOC claim under CC 2923.7.   

Tender is not required when the remedy sought would postpone the 

foreclosure, rather than completely avoid it. Both dual tracking and 

SPOC claims only ask for injunctive relief, rendering a tender 

requirement inappropriate. A bond requirement that would reinstate 

borrower’s loan is excessive when the sale is postponed for a limited 

time. Here, the court set bond at $10,000 instead of $85,000, as 

requested by the servicer. 

NMS Immunity, HBOR Retroactivity, a “Complete Application,” 

and Preemption 

Sese v. Wells Fargo Bank, N.A., No. 2013-00144287-CU-WE (Cal. 

Super. Ct. July 1, 2013): Signatories to the National Mortgage 

Settlement (NMS) may avoid liability under HBOR’s dual tracking 

provisions if they are compliant with the NMS terms as applied to the 

plaintiff borrower. Civ. Code § 2924.12(g). A previous modification 

offer, alone, does not prove compliance. And because dual tracking 

itself violates the terms of the NMS, a CC § 2923.6 dual tracking claim 
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sufficiently alleges noncompliance with the NMS, and here, Wells 

Fargo became liable for a CC § 2923.6 violation. 

HBOR’s dual tracking provisions do not protect borrowers who were 

previously offered a modification and subsequently defaulted. CC § 

2923.6(c)(3). Because HBOR became effective January 1, 2013, any 

modification that was approved prior to that date does not fall under § 

CC 2923.6(c)(3). Here, borrower’s first modification and default 

predated HBOR, so borrower still has a viable dual tracking claim on 

their second modification application.  

Borrowers must submit a “complete application” to have dual tracking 

protection. See CC § 2923.6. A servicer may request additional 

information from a borrower to complete an application, but evidence 

of these requests does nothing to negate a borrower’s allegation that 

the requested information was previously submitted. 

The court also ruled that HBOR is not preempted by the HOLA and 

rejected the bank’s argument that under Mabry, the additional 

remedies provided by HOLA meant that it was preempted. This ruling 

is the first decision on HOLA preemption and HBOR. 

Wrongful Foreclosure: Assignment of the Deed of Trust 

Without Bankruptcy Court Approval; Tender 

Miller v. Carrington Mortg. Servs., 2013 WL 3357889 (N.D. Cal. 

July 3, 2013): Plaintiff is entitled to summary judgment on a wrongful 

foreclosure claim when the original beneficiary, Fremont, assigned the 

deed of trust while in bankruptcy and no admissible evidence exists 

that the bankruptcy court approved the assignment. In addition, 

tender is not required if the defendants did not own the loan in the 

first place. 

CC 2923.6 Dual Tracking Claim: “Complete Application;” 

Proper Timing of a TRO Remedy 

Carroll v. Nationstar Mortg., LLC, 2013 WL 3188725 (C.D. Cal. 

June 21, 2013): To successfully plead a dual tracking claim, a borrower 

must provide “real evidence” of a complete loan application. Against 
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evidence of a servicer’s written communication requesting specific 

documents and failure to receive those documents, a borrower must 

provide evidence showing the contrary. A borrower cannot merely 

allege that she provided all required documentation.  

If a foreclosure sale has already taken place, a TRO can accomplish 

little. Preventing the recording of a trustee sale would not affect the 

finality of the sale. And absent the filing of an unlawful detainer 

action, a borrower’s request for a TRO is premature.  

Force-Placed Insurance Claims 

Lane v. Wells Fargo Bank, N.A., 2013 WL 3187410 (N.D. Cal. June 

21, 2013): In assessing the commonality and predominance factors in a 

class action certification motion, this court assessed the viability of the 

class’s claims. These claims revolved around Wells Fargo’s scheme to 

force-place flood insurance on homeowners who let their policies lapse. 

WF contracted exclusively with two insurance companies which then 

gave WF unearned commissions (kickbacks) for the force-placed 

policies (the cost of which were ultimately tacked onto borrower’s 

loans). Additionally, WF allegedly backdated insurance policies to 

receive even larger kickbacks. The force-placed insurance itself is not 

the issue. Instead, borrowers claim that WF illegally inflated their 

insurance premiums because WF’s kickbacks were taken as a 

percentage of those premiums. The court certified the California class 

based, in part, on these common and predominating fraud-based 

claims. 

The imposition of artificially inflated insurance premiums –even if 

class members have not yet paid the premiums—constitutes an 

economic injury for the purposes of both class certification and for 

standing to assert California UCL claims.  

Authority to Foreclose; Trial Period Plans and Unjust 

Enrichment & UCL Claims  

Lester v. JP Morgan Chase Bank, 2013 WL 3146790 (N.D. Cal. 

June 18, 2013): Securitizing a loan, by itself, does not extinguish a 
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beneficiary’s (or their trustee’s) right to foreclose. Borrowers have “no 

standing to challenge foreclosure based on a loan’s having been 

securitized.” Allegations of robosigning, including those attacking the 

securitization process, must be pled with specificity to survive a motion 

to dismiss. 

To make a preliminary showing of unjust enrichment, a plaintiff must 

demonstrate the existence of an underlying contract. A trial period 

plan (TPP) can constitute such a contract. A borrower’s failure to 

attach the TPP document, or to directly quote from the TPP in their 

pleadings, is not fatal to an unjust enrichment (or breach of contract) 

claim.  

To prove fraud, a plaintiff must show, inter alia, that they relied on 

defendant’s fraudulent statements and suffered harm in doing so. 

Here, borrower was told by defendant Chase that to qualify for a TPP, 

he would have to stop making mortgage payments and go into default. 

Borrower sufficiently showed reliance on this statement by following 

Chase’s advice and stopping his payments. He also demonstrated 

resultant harm in Chase’s ultimate denial of a permanent loan 

modification.  

Plaintiffs must allege injury-in-fact to bring UCL claims. A ruined 

credit rating and clouded title on borrower’s property both qualify as 

bases for UCL standing. These may not qualify, however, if they 

resulted solely from the borrower’s loan default. But if that default was 

made in reliance on a servicer’s promise to provide a TPP (and 

ultimately a permanent modification), a borrower may still have 

standing to allege UCL claims.  

UCL Claims and NBA Preemption; Unjust Enrichment 

Ellis v. J.P. Morgan Chase & Co., 950 F. Supp. 2d 1062 (N.D. Cal. 

2013): A borrower’s declaration that they have paid “some or all” of the 

alleged fraudulent fees charged to their mortgage accounts qualifies as 

an “economic injury” for purposes of UCL claims.  
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California Bus. & Prof. Code 17200 (commonly referred to as “Unfair 

Competition Law” or UCL) prohibits “any unlawful, unfair or 

fraudulent business act or practice and unfair, deceptive, untrue or 

misleading advertising . . . .” Here, borrowers claimed that JP Morgan 

charged excessive and unnecessary default fees and service charges to 

their accounts and deceptively misled borrowers regarding those fees. 

Under the fraudulent prong of § 17200, these claims are not preempted 

by the National Banking Act. The Ninth Circuit has decided that § 

17200 “is a non-discriminatory state law of general applicability that 

[does] not impose disclosure requirements in conflict with federal law.” 

The “posting” of additional fees itself is regulated by the OCC, so any 

posting-related UCL claim under the “unfair” prong is preempted by 

the NBA. The manner in which a bank represents their “posting 

method,” however, is liable to a 17200 “fraudulent” claim if, as here, 

the bank misled or refused to disclose their posting method.    

Unjust enrichment claims may survive a motion to dismiss if plaintiff 

can show: 1) the defendant’s receipt of a benefit and 2) defendant’s 

unjust retention of the benefit at plaintiff’s expense. Here, borrowers 

effectively showed that JP Morgan’s excessive fees and service charges 

were financially beneficial and unjustly retained at borrower’s 

expense. The borrower’s mortgage contracts may have agreed to such 

fees, but these contracts do not affect borrower’s initial showing of 

unjust enrichment elements at the pleading stage. 

CC 2923.6 Dual Tracking Claim: First Application Requirement 

Dierssen v. Specialized Loan Servicing LLC, 2013 WL 2647045 

(E.D. Cal. June 12, 2013): Borrower’s showing that his servicer 

recorded an NTS while their modification application was pending was 

sufficient to show a likelihood of success on the merits in a TRO 

hearing. Borrower did not explicitly affirm that his pending application 

was his first application, but the court reasonably inferred as much 

from the pleadings and timeline provided by borrower. The prospect of 

losing a home sufficiently meets the irreparable harm element 

required for a TRO. 
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CC 2923.6 Dual Tracking Claim: Servicer’s Failure to Respond 

to a Submitted Application; SPOC Violation 

Lapper v. SunTrust Mortg., N.A., 2013 WL 2929377 (C.D. Cal. June 

7, 2013): A borrower’s allegation that their servicer never supplied 

them with a written determination of their modification application 

sufficiently states a claim for a violation of CC § 2923.6, even if the 

borrower does not specify when the NOD or NTS were recorded. If the 

application was pending after HBOR’s effective date (1/1/13), and a 

foreclosure sale is scheduled without a written determination of that 

application, injunctive relief to postpone the foreclosure sale is 

appropriate.    

A TRO is also appropriate if a borrower can show that they never 

received a single point of contract, as required by CC § 2923.7. Here, 

the borrower demonstrated she was likely to succeed on the merits of 

both the dual tracking and SPOC claims, that losing her home 

constitutes irreparable harm, that the balance of equities is in her 

favor since a TRO only temporarily postpones a foreclosure sale, and 

that a TRO is in the public’s interest because it “vindicates” the HBOR 

legislation “designed to protect borrowers.”  

 

Promissory Estoppel and a Statute of Frauds Defense 

Ren v. Wells Fargo Bank, N.A., 2013 WL 2468368 (N.D. Cal. June 7, 

2013): The statute of frauds holds that certain types of agreements, 

including transfers of real property, are unenforceable unless 

memorialized in writing. In asserting a statute of frauds defense in a 

wrongful foreclosure context, servicers often claim that an oral promise 

to delay the foreclosure process modifies an original deed of trust and 

requires written documentation (negating a PE claim). Here, servicer 

promised to withhold foreclosure actions if the borrower stopped her 

mortgage payments, allowing her to qualify for a modification. The 

servicer did report the borrower to credit rating agencies and 

accelerated her mortgage. It then raised a statute of frauds defense to 

bar borrower’s PE claim. The court allowed the PE claim to move 
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forward, reasoning that promises to refrain from taking negative 

actions against borrowers do not modify the DOT and therefore do not 

require written documentation. 

Promissory Estoppel and a Statute of Frauds Defense 

Postlewaite v. Wells Fargo Bank, N.A., 2013 WL 2443257 (N.D. 

Cal. June 4, 2013): Here, the servicer agreed to postpone a foreclosure 

sale in return for a reinstatement of the loan and borrower’s promise to 

not pursue litigation or file for bankruptcy. Servicer’s statute of frauds 

defense failed because, as confirmed in Ren (above), while the statute 

of frauds may apply to loan modification agreements, it does not apply 

to promises to postpone a foreclosure sale. Notably, both the Ren and 

Postlewaite courts disagree with another Northern District opinion 

that found a servicer’s promise to withhold foreclosure proceedings 

subject to the statute of frauds.  

Borrower’s Standing to Allege Voided Assignment of Loan to a 

Trust 

Glaski v. Bank of Am., N.A., 218 Cal. App. 4th 1079 (2013): In 

Glaski, the appellant alleged that Bank of America, as Trustee for the 

WaMu Securitized Trust, had no right to foreclose because it never 

received an assignment of the note and deed of trust, as any purported 

transfer happened after the closing date of the trust. Nevertheless, the 

trial court dismissed the complaint on the ground that there is no legal 

basis to challenge the authority of the beneficiary to foreclose. 

The Court of Appeal reversed. First, the Court held that a borrower 

may challenge a foreclosure, as long as the borrower alleges “facts that 

show the defendant who invoked the power of sale was not the true 

beneficiary.” Second, the Court concluded that a borrower has standing 

to challenge void assignments of their loans that violate the terms of 

the trust agreement, even if the borrower is not a party to the 

agreement. Third, the Court held that a transfer occurring after the 

closing date of the trust is void, rather than voidable. Finally, the 

Court explained that Glaski was not required to tender the balance of 
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the loan to maintain his claims when the foreclosure sale is void, as 

here, rather than voidable. 

CCP 580b: Anti-deficiency Protections Apply to Nonjudicial 

Foreclosures and Short Sales 

Coker v. JP Morgan Chase Bank, N.A., 218 Cal. App. 4th 1 (2013), 

review granted, 312 P.3d 829 (Cal. 2013): In this case of first 

impression, the Court of Appeal found that CCP 580b prevents 

deficiency judgments on purchase money loans after a short sale. CCP 

580b effectively declares purchase money loans to be “nonrecourse” 

loans for which a borrower cannot be held personally liable. The 

statutory language limits the type of loan (to “purchase money loans”) 

but not the mode of sale. Additionally, the legislature drafted the 

statute to “shift[ ] the risk of falling property values to the lender” and 

stabilize the real property market. Accordingly, the Court of Appeal 

applied CCP § 580b to short sales and reversed trial court’s judgment 

in favor of Chase. (Note: petition for review was granted by Coker, 164 

Cal. Rptr. 3d 413 (Cal. 2013)). 

CC 1367.1 & 1367.4: HOA Pre-foreclosure Notice Requirements 

Diamond v. Superior Court, 217 Cal. App. 4th 1172 (2013): The 

Davis-Sterling Act governs HOA-initiated judicial foreclosures on 

assessment liens. Here, the borrower alleged that their HOA had not 

strictly complied with the relevant notice requirements. See CC § 

1367.1(d) (HOA must send the borrower a copy of the notice of 

delinquent assessment, by certified mail, within 10 days of recording 

the notice); CC § 1367.4(c)(2) (the HOA board must record their vote to 

foreclose in the next meeting’s minutes); CC § 1367.1(a)(6) (borrower 

must be notified of their right to demand pre-foreclosure ADR); CC § 

1367.4(c)(3) (borrower must be notified of the board’s vote before the 

HOA takes any foreclosure actions). The Court of Appeal found that all 

four statutes require strict compliance and ordered summary judgment 

for the borrower. 

CCP 580e Non-retroactivity; One-Action Rule  
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Bank of Am., N.A. v. Roberts, 217 Cal. App. 4th 1386 (2013): Junior 

lien holder BofA sued borrower for the deficiency after the lender-

approved short sale of her home. The short sale occurred before CCP § 

580e was amended to extend short sale anti-deficiency protections to 

junior liens. Previously, the statute only applied to the first lien. 

Nothing in the statute’s language or history overcame the presumption 

that statutes do not apply retroactively. Further, the court found that 

applying the statute retroactively would unfairly void a valid contract 

negotiated to under the previous CCP § 580e. In determining the date 

from which to evaluate retroactivity, the court used the date of the 

short sale, not the date BofA sued for the deficiency. 

The “one-action” rule requires senior lien holders to exhaust the loan 

security by judicially foreclosing first, before going after the borrower 

individually for any deficiency. CCP § 726. A borrower may assert this 

rule as a defense to any action brought by their creditor for the 

indebted amount before a judicial foreclosure action. Borrowers waive 

this defense by “consenting to an arrangement in which the beneficiary 

of the trust deed relinquishes the security without retiring the note.” 

Here, BofA had to release their second deed of trust for the short sale 

to occur, rendering them unable to bring a foreclosure action. By 

agreeing to this arrangement, the borrower waived her right to a CCP 

§ 726 defense. 

CCP 580b: Anti-deficiency Protections Apply to Post-Escrow 

Liens 

Enloe v. Kelso, 217 Cal. App. 4th 877 (2013): CCP § 580b prevents 

lenders from collecting deficiencies on purchase money loans (see 

Coker, above). Here, borrowers bought the property from plaintiffs. As 

part of the purchase price, plaintiffs agreed to a DOT as a third lien. 

The first and second lien holder, however, objected to a third lien so 

the parties agreed to record the third DOT after escrow closed. This 

DOT secured part of the purchase price, so it was a “purchase money 

loan,” covered by CCP § 580b. Because “nothing in the language or 

purpose of § 580b . . . requires a purchase money transaction to be 
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completed simultaneously with the close of escrow,” plaintiffs are 

barred from seeking a deficiency. 

California Preliminary Injunction Standards Applied to 

Forgery Claim; Discretionary Bond 

Jobe v. Kronsberg, 2013 WL 3233607 (Cal. Ct. App. June 27, 2013): 

A preliminary injunction analysis involves two factors: 1) the plaintiff’s 

likelihood of prevailing on the merits, and 2) the balance of harms 

likely to result from granting the injunction or denying it. California 

state courts use a sliding scale: “The more likely it is that plaintiffs 

will ultimately prevail, the less severe must be the harm that they 

allege will occur if the injunction does not issue,” and vice versa. Here, 

the court held that the borrower is likely to prevail on her forgery 

(fraud) claim, even though it is unclear whether defendants changed 

the loan documents after borrower signed them. Regardless of who 

committed the forgery, this type of fraud voids the loan documents and 

would prevent defendants from foreclosing. And because irreparable 

foreclosure is at stake, the balance of harms also weighs in borrower’s 

favor. The trial court did not abuse its discretion in granting a PI. 

The court rejected defendant’s argument that the one-time $1,000 bond 

increased their financial loss by delaying the trial and foreclosure. Not 

only does a PI do nothing to delay a trial, but the “ample home equity” 

would more than adequately compensate defendants, should they 

prevail. In this case, the significant equity in the property “suggests 

the trial court reasonably could have imposed a lower bond amount . . . 

because the equity alone adequately protected defendants.” 

Servicer Required to Process Modification “In Good Faith,” 

Tender, Negligence Claim 

Leal v. Wells Fargo Bank, N.A., No. 30-2013-00644154-CU-BC-CJC 

(Cal. Super. Ct. July 17, 2013): As part of a UD settlement agreement, 

Wells Fargo agreed “to process [borrower’s] complete loan modification 

package.” They then used an inflated income number to calculate 

borrower’s TPP payments. The court found Wells Fargo’s failure to 

accurately calculate TPP payments constituted a breach of the 
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settlement agreement. Wells Fargo’s argument that a modification 

and/or a “good faith” assessment were not part of the contract, were 

unavailing. The court did not require tender because the action is 

unrelated to foreclosure and stems from the settlement agreement. 

Borrower’s negligence claim failed because Wells does not owe a duty 

of care outside of the duty to perform under the contract. The court 

acknowledged the split among federal courts over whether a bank owes 

a duty of care once they offer a modification, but that issue has not 

been reached in this case. If it is reached, borrower must do more than 

plead a breach of contract to prove negligence. 

Dual Tracking: “Material Change in Financial Circumstances,” 

NTS Recording Violation 

Sevastyanov v. Wells Fargo Bank, N.A., No. 30-2013-00644405-CU-

OR-CJC (Cal. Super. Ct. July 24, 2013): If a borrower submits 

documentation of a “material change” in their financial circumstances 

to their servicer, HBOR’s dual tracking protections apply to that 

borrower and second application. See CC § 2923.6(g). Here, borrower’s 

bare statement that they have “had a change of circumstance as their 

income and expenses have changed” was deemed insufficient to trigger 

dual tracking protection. However, borrowers still have a viable dual 

tracking claim because Wells Fargo recorded the Notice of Trustee Sale 

within 30 days of borrower’s receipt of their application denial. See CC 

§ 2923.6(e)(1) (prohibiting foreclosure actions until 31 days after 

borrower receives notice of an application denial).  

Dual Tracking: “Material Change in Financial Circumstances,” 

Tender, Attendant UCL Claim  

Tha v. Suntrust Mortg., Inc., No.KC066003 (Cal. Super. Ct. July 22, 

2013): This court agreed that CC § 2923.6(g) dual tracking protections 

were triggered by borrower’s evidence of increased income (more than 

$2000 per month) and two-year income stability. The servicer could not 

cite any authority to show that the borrower’s documentation was not 

specific enough to qualify them for a re-evaluation. The quality of 

documentation showing a change in financial circumstances is not a 
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proper issue to decide on a demurrer. This differs from Sevastyanov, 

where the court did weigh in on the quality of documentation on a 

demurrer. Tender was not required in this pre-foreclosure action where 

borrower’s claim would negate the necessity for a foreclosure (CC § 

2923.6 prohibits foreclosure actions during the evaluation of a 

modification application). Because it is based in the dual tracking 

violation, borrower’s UCL claim moves forward also (dual tracking 

would be “unlawful”). 

HAMP: TPP Agreement Constitutes a Binding Contract under 

State Law 

Corvello v. Wells Fargo Bank, N.A., 728 F.3d 878 (9th Cir. 2013): A 

bank that enters into a trial period plan with a borrower, under 

HAMP, is contractually obligated to offer the borrower a permanent 

modification if the borrower complies with the TPP by making all 

required payments and if their financial representations were 

accurate. A Treasury Directive and the TPP agreement itself requires 

servicers to alert the borrowers of any discovered ineligibility during 

the TPP period, and to stop requesting or accepting TPP payments. If 

the servicer fails to notify the borrowers and continues accepting TPP 

payments, that obligates the servicer to offer a permanent 

modification. Wells Fargo’s argument that a TPP clause requires the 

borrowers to actually receive a permanent modification offer for a 

contract to form is unavailing, as it renders a contract’s formation 

based “solely on action of the bank, and conflict[s] with other 

provisions of the TPP.” This Ninth Circuit panel follows Seventh 

Circuit precedent laid out in Wigod v. Wells Fargo Bank, N.A., 673 

F.3d 547 (7th Cir. 2012), that a TPP forms an enforceable contract, and 

West v. JP Morgan Chase Bank, N.A., 213 Cal. App. 4th 780 (2013), 

which applied California contract law to Wigod’s reasoning, and 

concluded that servicers are required to offer permanent modifications 

if a borrower paid their TPP payments and accurately represented 

their financial situation.     

PTFA: No Private Right of Action 
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Logan v. U.S. Bank Nat’l Ass’n, 722 F.3d 1163 (9th Cir. 2013): In 

this case involving an issue of first impression, the Ninth Circuit held 

that the Protecting Tenants at Foreclosure Act (PTFA) does not give 

tenants a private right of action. The court noted the statute’s focus on 

the new landlord (“the immediate successor in interest”) and reference 

to the tenant as “only . . . an object” of the new landlord’s obligation. 

See PTFA § 702. If Congress intended to create a private right of 

action, it would have focused on tenants. Further, the PTFA was 

passed as part of a larger piece of legislation, the Helping Families 

Save Their Homes Act of 2009, where another section of the bill 

amending the Truth in Lending Act did grant a private right of action, 

implying that Congress considered granting one in the PTFA, but 

decided not to. Congress had a second chance to include that right, in 

its 2010 Dodd-Frank amendment to the PTFA, and declined again. 

Finally, the PTFA serves its purpose: as a shield for tenants in UD 

actions. Failing to find a private right of action does nothing to weaken 

the PTFA’s effectiveness.   

“Debt Collector” under the FDCPA; Equal Credit Opportunity 

Act Notice Requirements  

Schlegal v. Wells Fargo Bank, N.A., 720 F.3d 1204 (9th Cir. 2013): 

Wells Fargo does not qualify as a “debt collector” regulated by the 

FDCPA because 1) debt collecting is not its principal business, and 2) 

Well Fargo is not collecting the debts of “another.” See 15 U.S.C. § 

1692a(6). “Debts owed to another” does not mean debts that were 

originally owed to another. As long as the debt is now owed to Wells 

Fargo, they do not qualify as a debt collector under the FDCPA. The 

court dismissed borrower’s FDCPA claim. 

The ECOA requires a creditor to give a borrower notice, including a 

statement of reasons, before taking “adverse actions” like revoking 

credit. See 15 U. S. C § 1691(d)(2). Here, the court found that by 

accelerating their loan, Wells Fargo revoked borrower’s credit: “a 

lender revokes credit when it annuls, repeals, rescinds or cancels a 

right to defer payment of a debt.” It made no difference that the 

acceleration (and five erroneous NODs) was a mistake. Wells Fargo 
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mistakes were “egregious” and went “beyond clerical error,” and 

violated the modification agreement. The ECOA claim survived the 

motion to dismiss.  

RESPA 12 U.S.C. § 2607(b) Ban on Fee Splitting, other than for 

Services Actually Performed 

Tubbs v. N. American Title Agency, Inc., 531 F. App’x 262 (3d Cir. 

2013): Settlement agent’s charge for “Release Recording Fees,” in 

addition to lender’s charge for “Recording Fees” was not a RESPA 

violation because settlement agent performed additional services for 

fee. But description of agent’s fee on HUD-1 may have been an 

unlawful misrepresentation. 

Plaintiffs refinanced two mortgages with a new lender.  The original 

lender imposed a charge of $80 that was described as a “Recording 

Fee.” On the settlement statement, the title agency imposed additional 

charges of $150 for “Release Recording Fees” and $325 for a 

“Settlement or Closing Fee.” The homeowners claimed the title agency 

violated RESPA § 8 (12 U.S.C. § 2607(b)), which bans splitting fees 

except for services that are actually performed, and violated the New 

Jersey Consumer Fraud Act. 

The Third Circuit found no RESPA violation because the title agency 

showed that it had performed services in addition to recording releases 

of the old mortgages in return for the $150 fee. The court distinguished 

“markups” and “kickbacks,” which violate RESPA, from “overcharges,” 

which do not.  A markup occurs when one party adds to the cost of a 

service provided by a third-party and retains the difference without 

performing any additional work in return for the additional cost. A 

kickback occurs when one party arranges for the homeowner to use the 

services of a third party in return for a share of the fee. In contrast, an 

overcharge is when a settlement service provider performs work and 

charges a fee that exceeds the actual cost. At worst, the title agent here 

overcharged the homeowner. 

But, because the title agency listed the $150 charge on the line for 

government recording fees, the agency may have made an unlawful 
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misrepresentation where the fees were not actually paid out for 

government fees. A fact finder could determine that the title agency’s 

$325 closing fee covered all the agency’s services so the $150 charge 

would be an ascertainable loss to the consumers.  

The Third Circuit found the misrepresentation claim was not 

duplicative of the RESPA allegation based on the U.S. Supreme 

Court’s decision in Freeman, et al. v. Quicken Loans, Inc., 132 S. Ct. 

2034 (2012). In Freeman the Supreme Court held that RESPA did not 

prohibit charges that were not split by at least two parties. In doing so, 

the Supreme Court observed: “Congress may well have concluded that 

existing remedies, such as state-law fraud actions, were sufficient to 

deal with the problem of entirely fictitious fees, whereas legislative 

action was required to deal with the problems posed by kickbacks and 

fee splitting.”  

NBA Preemption & Force-Placed Insurance  

Leghorn v. Wells Fargo Bank, N.A., 950 F. Supp. 2d 1093 (N.D. Cal. 

2013): Because the National Banking Act regulates the conduct of 

national banks, an NBA preemption analysis is appropriate to 

evaluate the conduct of Wells Fargo, a national bank. That borrower’s 

loan originated with Wachovia, a federal savings association regulated 

by the Home Owners Loan Act, does not affect this conclusion. The 

“timing of the challenged conduct” determines which preemption 

analysis is appropriate. Here, the alleged backdating of and kickbacks 

for force-placed insurance occurred after Wells Fargo purchased the 

loan from Wachovia, so Wells Fargo’s conduct as a national bank is 

under scrutiny. Rather than challenging Wells Fargo’s right to force-

place insurance, borrowers challenged its practice of charging for 

backdated insurance and for using an insurance carrier specifically 

because that carrier gave Wells Fargo kickbacks. This conduct is not 

regulated or preempted by the NBA. 

Dual Tracking; Pre-NOD Outreach Declaration; Ex-Parte TRO 

Requirements 
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Caldwell v. Wells Fargo Bank, N.A., 2013 WL 3789808 (N.D. Cal. 

July 16, 2013): CC 2923.6(g) provides dual-tracking protections for 

resubmission of an application for a loan modification if there has been 

a “material change in the borrower’s financial circumstances since the 

date of the borrower’s previous application,” which has been 

documented and submitted to the servicer. Here, the court determined 

that Wells Fargo evaluated the borrower’s second loan modification 

application and denied the application based on its internal policy of 

denying second modifications to borrowers who previously defaulted on 

a modification constitutes an “evaluation” under HBOR. The borrower 

was deemed unlikely to prevail on the merits of her dual tracking 

claim because of Wells Fargo’s proper denial under its internal 

modification evaluation policy, not because her previous default 

disqualified her from HBOR’s dual tracking protections on a second 

modification evaluation. Under CC 2923.6, she was entitled to a second 

evaluation because of her change in financial circumstances. She 

received an evaluation and was denied.  

The borrower was also found unlikely to prevail on her CC 2923.5 

claim. The court relied on Wells Fargo’s NOD declaration: “To the 

extent Wells Fargo acted with due diligence in attempting to contact 

Plaintiff, this is sufficient to satisfy Section 2923.5.” Compare this with 

the reasoning in Intengan v. BAC Home Loans Servicing LP, 214 Cal. 

App. 4th 1047 (2013) and Skov v. U.S. Bank Nat’l Ass’n, 207 Cal. App. 

4th 690 (2012), state courts which granted judicial notice to the 

existence of a CC 2923.5 declaration, but not to its substance, which the 

court seems to do here.  

A party requesting ex-parte TRO relief must demonstrate that they did 

nothing to create the crisis that demands an ex-parte hearing. In this 

case, the court found the borrower to have deliberately created the 

emergency to increase her chances of success and to have abused the 

judicial system for years. After two loan defaults, she and her husband 

had stopped foreclosures on their home five times, thrice by filing 

bankruptcy petitions on the eve of foreclosures and twice with 

emergency TROs. This sixth effort was also filed on the eve of the 
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scheduled sale even though she had notice of the sale three weeks 

prior. The court denied the ex-parte TRO request. 

Dual Tracking & CC 2924.11 

Lindberg v. Wells Fargo Bank, N.A., 2013 WL 3457078 (N.D. Cal. 

July 9, 2013): The borrower in this case had previously sought a 

preliminary injunction to stop the foreclosure of her home, basing her 

claim on Wells Fargo’s dual tracking violation. See Lindberg v. Wells 

Fargo Bank N.A., 2013 WL 1736785 (N.D. Cal. Apr. 22, 2013). The 

court denied the request mostly because borrower could not show that 

she submitted a “complete application” according to Wells Fargo’s 

standard, as required by statute.  

Here, the same court dismissed borrower’s dual tracking claim but did 

not evaluate the applicable statute (and the statute evaluated in the 

first action): CC § 2923.6. Instead, the court cited CC 2924.11, which 

outlines a servicer’s responsibilities “[i]f a foreclosure prevention 

alternative is approved in writing” before or after a NOD is filed. See 

CC § 2924.11(a)-(b). Because borrower had not entered into any 

modification plan, the court dismissed her dual tracking claim. It is 

unclear why this court would evaluate CC 2923.6 in one hearing and 

then CC 2924.11 in another when dual tracking on a first lien loan 

modification application was at issue in both. If borrower had applied 

for a non-modification foreclosure alternative, then CC 2914.11 would 

have been the appropriate analysis, but that was not the case here. 

FCRA & Preemption of California’s CCRAA  

Lovejoy v. Bank of Am., N.A., 2013 WL 3360898 (N.D. Cal. July 3, 

2013): There is no private right of action under the Fair Credit 

Reporting Act against a furnisher unless the furnisher was negligent 

or willfully noncompliant. Here, borrowers sufficiently pled “how” 

servicer’s reporting was inaccurate (“delinquent” payment was actually 

waived by servicer as part of a deed-in-lieu agreement) and that 

servicer willfully failed to comply with the “reasonable investigation” 

requirement. See 15 U.S.C. § 1681s–2b (requiring “furnishers” of credit 

information to conduct a reasonable investigation into any reported 
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discrepancies or disputes). The particulars of the deed-in-lieu and 

servicer’s failure to investigate should not be determined on a motion 

to dismiss. Because the borrower successfully pled a FCRA claim, his 

state Consumer Credit Reporting Agencies Act claim is preempted: the 

state claims are based on conduct covered by 15 U.S.C. § 1681s–2b. 

“Debt Collector” and “Debt Collection” Under FDCPA, 

Application to California’s Rosenthal Act 

Moriarty v. Nationstar Mortg., LLC, 2013 WL 3354448 (E.D. Cal. 

July 3, 2013): Under the FDCPA, a “debt collector” is “any person who 

uses any instrumentality of interstate commerce or the mails in any 

business the principal purpose of which is the collection of any debts . . 

. .” Here, Nationstar purchased the servicing rights to borrower’s loan 

after the loan was in default. Nationstar therefore knew it would be 

attempting to collect borrower’s debt, so collecting debt was its 

“principal purpose,” at least applied to this loan. A servicer that 

purchases a loan prior to default may not be a “debt collector” under 

this definition. California courts have dismissed foreclosure related 

FDCPA and RFDCPA claims because foreclosure is not a “debt 

collection” practice under either law. This reasoning, though, does not 

apply to mortgage loans themselves. Mortgage loans are not exempted 

by the FDCPA, and because “a violation of the FDCPA is a violation of 

the RFDCPA,” borrower also has a viable RFDCPA claim. 

Negligence: Duty of Care 

Yau v. Deutsche Bank Nat’l Trust Co., N.A., 2013 WL 3296265 

(C.D. Cal. June 21, 2013): On remand from the Ninth Circuit (Yau v. 

Deutsche Bank Nat’l Trust Co. Am., 2013 WL 2302438 (9th Cir. May 

24, 2013)), the district court reconsidered borrower’s negligence claims 

in light of Jolley v. Chase Home Fin., LLC, 213 Cal. App. 4th 872 

(2013). Accordingly, the district court granted a TRO to stop 

foreclosure proceedings until the parties can submit briefs on 

borrowers’ request for a preliminary injunction. Further, the court 

noted that if it grants the PI, it would “only extend for a sufficient time 



66 

 

to . . . permit plaintiffs to file an amended complaint asserting a 

negligence theory under [Jolley]” and for appropriate motions.   

UCL: “Fraudulent” and “Unfair”  

Canas v. Citimortgage, Inc., 2013 WL 3353877 (C.D. Cal. July 2, 

2013): A UCL claim may proceed under three different theories: that 

the conduct was unfair, unlawful, or fraudulent. To allege that conduct 

was “unfair,” a plaintiff must identify the misleading conduct or 

statement and demonstrate economic damages caused by that conduct 

or statement. Here, Citi’s promise of a permanent modification was 

misleading because after inducing the borrower to make TPP 

payments, Citi did not consider borrower for a permanent modification. 

The payments themselves are the economic injury. For a “fraudulent 

claim,” a plaintiff need only show that “members of the public are 

likely to be deceived” by defendant’s conduct. This is a lower standard 

that common law fraud claims. Here, the public is likely to be deceived 

by Citi’s modification promises, as this borrower was. 

California’s Rosenthal Act, Negligent Misrepresentation, 

RESPA, and UCL Claims 

Roche v. Bank of Am., N.A., 2013 WL 3450016 (S.D. Cal. July 9, 

2013): The Rosenthal Act defines “debt collector” more broadly than 

the FDCPA: any entity who, “in the ordinary course of business, 

regularly, on behalf of himself for herself or others, engages in debt 

collection.” Unlike the FDCPA, the RFDCPA’s legislative history does 

not indicate that mortgage servicing companies were meant to be 

excluded from the “debt collector” definition. “Specifically, the 

RFDCPA does not exclude banks which collect debts owed on debts 

which they originated.” Here, BofA is the servicer and the original 

lender on the loan, so they are “debt collectors” under the RFDCPA. 

This is a similar holding to that in In re Landry, 493 B.R. 541 (Bankr. 

E.D. Cal. 2013). Additionally, a mortgage loan is a “debt” under the 

statute. A foreclosure may not qualify as a “debt,” but a mortgage is 

not a foreclosure. Borrower’s RFDCPA claim is not dismissed. 
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To prove negligent misrepresentation, a borrower must demonstrate 

that the servicer owed them a duty of care. This duty does not exist in 

a normal lender-borrower relationship. A servicer may, however, 

create this duty by: 1) offering to modify borrower’s account, 2) 

charging unauthorized interest, or by 3) reporting incorrect, negative 

information to credit reporting agencies. In this case, BofA 

accomplished all three: 1) after creating an escrow account to pay 

borrower’s tax assessment, it offered to remove (modify) the account if 

borrower paid the amount due; 2) by misapplying borrower’s 

payments, BoA charged borrower inappropriate fees and penalties; and 

3) it reported incorrect and negative information to credit reporting 

agencies, resulting from its own misapplication of borrower’s 

payments. With these actions, BoA went “beyond the domain of a usual 

money lender” (quoting Johnson v. HBSC Bank USA, Nat’l Ass’n, 2012 

WL 928433, at *4 (S.D. Cal. Mar. 19, 2012)). Borrower’s negligence 

claim therefore survives the motion to dismiss. 

To successfully allege a RESPA violation based in a servicer’s failure to 

respond to a QWR, a borrower must allege damages resulting directly 

from the non-response. Here, allegations of higher monthly mortgage 

payments, inappropriate fees, a 165-point credit score plunge, and 

emotional distress sufficiently allege a RESPA claim. 

To bring a UCL claim, a borrower’s harm must have resulted from the 

servicer’s alleged misconduct. Because borrower’s damages can be 

directly traced to BoA’s alleged unfair, unlawful, and fraudulent 

treatment, his UCL claim is not dismissed. 

HBOR Non-Retroactivity & SPOC 

Emick v. JP Morgan Chase Bank, 2013 WL 3804039 (E.D. Cal. July 

19, 2013): This court dismissed borrower’s CC § 2923.7 SPOC claim in 

part because the borrower did not allege specific SPOC violations 

between January 1, 2013 (the effective date of HBOR) and the date she 

filed her action. Borrower was allowed leave to amend her SPOC claim 

to allege that at least some of the conduct occurred between January 1, 

2013 and her filing date. 
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Effect of State Court PI After Removal; Servicer Harassment 

Post-PI 

Santos v. Reverse Mortg. Solutions, Inc., 2013 WL 3814988 (N.D. 

Cal. July 22, 2013): On the plaintiff’s motion for sanctions for violating 

a preliminary injunction order, the defendants first argued that the 

state court issued preliminary injunction never took effect since 

defendant filed for removal on the same day the state court issued its 

tentative ruling granting the PI. Defendants failed, however, to give 

notice to the state court until a week later, after the state court’s final 

order on the PI. This failure to alert the state court of removal 

proceedings resulted in state court’s continued jurisdiction. See 28 

U.S.C. § 1446(d) (a state court retains jurisdiction over a matter until a 

defendant gives notice of removal to the state court). The PI was 

therefore effective and applied to defendants from the date of, at least, 

the tentative ruling. Even if the state court had lacked jurisdiction, the 

federal court’s order denying defendants’ motion to dissolve the PI still 

covered defendants.  

The defendants next argued that sanctions were inappropriate because 

the PI only prevented defendants from selling the property. It did not 

require them to refrain from postponing the sale or from mailing 

notices of postponement to the deceased borrower or her daughter. The 

court accordingly denied the daughter’s motion for sanctions but 

acknowledged the harassing nature of defendant’s conduct (repeatedly 

postponing the sale, mailing dozens upon dozens of postponement 

notices, sending unannounced assessors to the home). It ordered 

defendant to stop these activities. 

HAMP: No Private Right of Action and No Contract Claim 

Without a TPP; UCL Standing 

Sholiay v. Fed. Nat’l Mortg. Ass’n, 2013 WL 3773896 (E.D. Cal. 

July 17, 2013): The Ninth Circuit has consistently found no private 

right of action allowing borrowers to enforce HAMP. Borrower’s 

wrongful foreclosure claim based on his allegation that he qualified for 

a HAMP modification, was therefore dismissed. This situation differs 
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from Wigod v. Wells Fargo Bank, N.A., 673 F.3d 547 (7th Cir. 2012) 

and West v. JP Morgan Chase Bank, N.A., 214 Cal. App. 4th 780 

(2013). In Wigod, the court found a TPP agreement’s language 

constituted an enforceable contract (to offer borrower a permanent 

modification if she fulfilled the contract’s provisions). In West, the court 

incorporated HAMP directive language into borrower’s TPP 

agreement, creating an enforceable contract that way. Without a TPP 

agreement, the borrower here does not have an enforceable contract to 

bring claims under. 

Viable UCL claims must establish that the borrower suffered economic 

injury caused by defendant’s misconduct. If borrower’s default occurred 

prior to any alleged misconduct, standing is difficult to show because 

the default most likely caused the economic injury, regardless of a 

defendant’s misdeeds. Here, because the plaintiff could not show how 

he could have prevented the sale without a loan modification that U.S. 

Bank was not required to provide, the court held that the plaintiff 

lacked standing to bring an UCL claim.   

CC 2923.5’s “Owner-Occupied” Requirement; Pre-foreclosure 

Robosigining Claim 

Patel v. U.S. Bank, 2013 WL 3770836 (N.D. Cal. July 16, 2013): The 

court dismissed borrower’s CC 2923.5 claim (with leave to amend) 

because borrower had not alleged that the property in question was 

“owner-occupied.” The court did not discuss borrower’s basis for the CC 

2923.5 claim. 

A pre-foreclosure wrongful foreclosure claim may proceed if it would 

void a potential foreclosure sale, as opposed to rendering the sale 

voidable. Because borrower’s robosigning claim attacks the validity of 

assignments, and therefore the chain of title, it would (if true) void a 

sale. Tender is not required for the same reason. Therefore the court 

allowed the claim to survive the motion to dismiss.  

HOLA Preemption; Implied Covenant of Good Faith and Fair 

Dealing  
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Cockrell v. Wells Fargo Bank, N.A., 2013 WL 3830048 (N.D. Cal. 

July 23, 2013): The court applied a HOLA preemption analysis –

applicable to federal savings associations—to Wells Fargo, a national 

bank. Without analysis, the court noted that borrower’s loan originated 

with a federal savings association, which was purchased by Wells 

Fargo. Even though borrower’s claims pertained to the post-purchase 

servicing of the loan, rather than loan origination, the court reasoned: 

“[Wells Fargo] itself is not subject to HOLA . . . [but] the loan’s 

origination from a HOLA-regulated entity makes HOLA applicable in 

this case.” In applying a HOLA analysis, the court noted that though 

borrower’s claims (promissory estoppel, breach of contract, breach of 

implied covenant of good faith and fair dealing, IIED, and UCL) all 

relate to servicing (which would normally preempt them), they “serve 

only to make defendant tell the truth and abide by its promises – not to 

impose additional requirements specifically related to loan servicing.” 

This allows the claims to escape HOLA preemption.   

A claim for a breach of implied covenant of good faith and fair dealing 

requires a borrower to show that their servicer unfairly interfered with 

the borrower’s right to see the contract (the DOT) fully performed. 

Here, servicer’s agent promised borrower that if he became delinquent, 

he would qualify for a modification and no negative actions would be 

taken. As soon as borrower did become delinquent, servicer reported 

him to credit reporting agencies and accelerated his loan. These 

allegations do not show that the servicer “actively hindered” borrower’s 

right to benefit from the DOT: “dishonesty is not necessarily an active 

interference with the right to receive a contract’s benefits.” In other 

words, the agent did not “actively hinder” borrower from making loan 

payments on time. This same set of allegations was enough, however, 

to adequately plead promissory estoppel.  

QWR Requirements & RESPA SOL; FCRA 

Papapietro v. Trans Union LLC, 2013 WL 3803315 (N.D. Cal. July 

19, 2013): To validly claim a RESPA violation related to a QWR, a 

borrower must demonstrate that they solicited information regarding 

loan servicing, not foreclosure. Though borrower’s home was foreclosed 
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upon and sold, the QWR pertained to payments borrowers had made, 

which falls under “servicing,” not foreclosure. Nor were borrowers 

questioning the validity of the foreclosure. Their QWR related to 

allegedly inaccurate credit reporting. The court nevertheless dismissed 

borrower’s RESPA claim because they did not allege damages caused 

by defendant’s failure to answer the QWR. “Mere allegations of 

damage to credit rating without some resulting effect are insufficient.” 

Emotional harm may be successfully pled in the Ninth Circuit, but 

only if a borrower can show a direct connection between the harm and 

the failure to respond to the QWR. Also, RESPA claims must be pled 

within 1 year of: 1) the transfer of servicing, or 2) when the loan was 

paid in full (through foreclosure, for example). Borrower’s QWR was 

sent more than 1 year after foreclosure. The RESPA claim was 

dismissed with leave to amend to allege both causal damages and that 

the SOL should be tolled (because borrowers did not become aware of 

the damage to their credit until after the SOL expired).  

Borrower’s FCRA claim is similar to that is Lovejoy, supra: defendant 

servicer failed to respond to a credit reporting agency’s notice of 

borrower’s credit dispute. And, as in Lovejoy, defendant here argued 

borrower’s claim was barred because there is no private right of action 

in the FCRA against “furnishers” of credit information. Without 

reaching the question of whether defendant’s conduct was willful or 

neglectful, the court cited Congress’s additions to the FRCA, granting a 

private right of action if plaintiffs go through the “filtering mechanism” 

of 15 U.S.C. § 1681s-29(b), i.e., notifying the credit reporting agency of 

the disagreement and giving the “furnisher” the chance to investigate. 

Here, borrowers jumped through this hoop and have an actionable 

claim. 

RESPA & UCL Standing; California’s Rosenthal Act: “Debt 

Collection” & “Consumer Debt” 

Boessenecker v. JP Morgan Chase Bank, 2013 WL 3856242 (N.D. 

Cal. July 24, 2013): To recover on a RESPA claim involving a QWR, a 

borrower must demonstrate that their servicer’s failure to respond to 

the QWR (or to respond adequately) led to monetary damages. Here, 
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borrowers successfully demonstrated that by not providing them with 

accurate loan information, their servicer prevented them from taking 

advantage of extremely low interest rates to refinance their mortgage. 

This showing was sufficient for both borrower’s RESPA claim, and 

provided standing for their UCL claim (borrowers must allege actual 

harm/damages to bring a UCL claim). 

California’s RFDCPA applies to “debt collection:” “any act or practice 

in connection with the collection of consumer debts.” CC § 1788.2(b). In 

their RESPA and UCL claims, borrowers alleged defendant refused to 

provide them with accurate loan information, and in so doing, used 

unfair means of collecting on the mortgage (by demanding higher 

payments, calculated in error). Communications regarding foreclosures 

have not been regarded as “debt collection.” Here, however, Chase 

communicated with borrowers regarding their home mortgage loan, 

not foreclosure. This activity is a “debt collection” within the meaning 

of the RFDCPA.  While courts are split on whether mortgage loans 

qualifies as a “consumer debt” under the RFDCPA, this court sided 

with the reasoning that nothing in the RFDCPA language prevents 

mortgages from being considered a “debt.” Borrower’s RFDPCA claim 

was not dismissed. 

 

HAMP Directives & Illinois State Law 

CitiMortgage, Inc. v. Johnson, 993 N.E. 2d 563 (Ill. App. Ct. 2013): 

A month before a scheduled foreclosure sale, borrowers filed a second 

HAMP application. Their servicer foreclosed on their property anyway 

and brought this action in Illinois state court to confirm the sale. The 

trial court confirmed the foreclosure and then denied borrower’s 

motion to reconsider. On appeal, the appellate court broke the analysis 

down to two inquiries: 1) were the borrowers allowed to file a second 

application under HAMP, and 2) if so, did the servicer hold the 

foreclosure sale “in material violation” of HAMP guidelines, mandating 

that the court set aside the sale, in compliance with Illinois law? 
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The court first analyzed borrower’s submission of a second HAMP 

application. A borrower may resubmit an application if they failed in 

their first attempt because of a negative NPV number and if they then 

experienced a change in circumstances. HAMP allows servicers to 

define a “change in circumstances” that would qualify a borrower for 

reconsideration. Citi did not allege any internal policy disqualifying 

bankruptcy discharge as a change, and because a discharge affects 

credit ratings, which in turn affect NPV scores, a discharge would 

logically have an impact on a borrower’s eligibility for HAMP. 

Accordingly, the court deemed borrower’s discharge from chapter 7 

bankruptcy a sufficient change in circumstances, allowing them to 

reapply for HAMP. 

Answering the first inquiry in the affirmative, the court moved to the 

second. Illinois law directs courts to set aside foreclosure sales if the 

servicer conducted the sale in “material violation” of HAMP guidelines. 

HAMP Guideline 3.3 requires servicers to suspend foreclosure sales if 

the borrower timely submits a HAMP application. Here, borrowers 

timely submitted a legitimate HAMP application (established by the 

first inquiry) and their application was still pending when Citi 

foreclosed, resulting in a material violation of the HAMP guidelines. 

The trial court therefore erred in confirming the foreclosure sale and in 

dismissing borrower’s motion to reconsider. The appellate court 

reversed and vacated the sale, requiring Citi to consider borrower’s 

second HAMP application. 

Challenging the Authority to Foreclose Requires Specific 

Factual Allegations 

Siliga v. Mortg. Elec. Registration Sys., Inc., 219 Cal. App. 4th 75 

(2013): Nonjudicial foreclosures are regulated by statute. Borrowers 

may not bring the foreclosing entities to court to require them to prove 

anything outside of what is already required by statute. These types of 

actions are “preemptive” in that they do not seek redress for specific 

misconduct (which would create a valid cause of action), but rather 

generally allege that the entity initiating a foreclosure lacks the 

authority to do so. “Such an action is ‘preemptive’ if the plaintiff 
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alleges no ‘specific factual [basis]’ for the claim that the foreclosure was 

not initiated by the correct person” (emphasis added).  

Here, borrowers alleged MERS lacked the authority to foreclose 

because: 1) when the lender went out of business, their agreement with 

MERS (making MERS the DOT beneficiary and the lender’s nominee) 

“lapsed,” negating any authority to foreclose MERS did possess; 2) 

MERS had no authority to assign the note, and any DOT assignment 

without a note assignment is void; and 3) MERS required the lender’s 

authorization to assign the DOT and the note to satisfy the statute of 

frauds, authorization it did not have. As to the first allegation, the 

borrowers failed to allege in the complaint that the lender had gone out 

of business. The lender’s chapter 11 bankruptcy indicates 

reorganization, but “neither the company’s death nor an incapacity to 

contract.” Second, MERS’ authority to assign the note derives from its 

“agency agreement” with the lender. A general allegation that MERS 

lacked authority, without alleging a specific problem with the agency 

agreement, is not sufficient to state a claim. Lastly, the claim that 

MERS lacked written authorization to assign the note and DOT, 

without a more factual allegation, attempts to make MERS prove its 

authority to foreclose outside the statutory scheme. Without sufficient 

factual allegations, the court affirmed the dismissal of borrower’s 

complaint.  

Litigation Privilege Does Not Bar a UCL Claim Based on 

Rosenthal Act and FDCPA Violations 

People v. Persolve, LLC, 218 Cal. App. 4th 1267 (2013): California’s 

litigation privilege bars suits based on any communication “made in 

judicial or quasi-judicial proceedings . . . to achieve the object of the 

litigation.” CC § 47. If the privilege directly conflicts with a “coequal” 

state statute, a court will decide which takes precedence by evaluating 

which is more specific, the statute or the privilege, and whether 

application of the privilege would render the statute “significantly or 

wholly inoperable.” Usually an UCL claim would fail the specificity 

element because Bus. & Prof. Code § 17200 is much broader than the 

litigation privilege. Because this UCL claim was based on alleged 
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violations of the FDCPA and Rosenthal Act, however, the privilege 

does not bar this UCL claim. Not only are those two statutes more 

specific than the litigation privilege (explicitly forbidding creditors 

from misleading debtors, providing false information, etc.), but 

applying the privilege to prevent FDPCA and RFDPCA-based claims 

would render those statutes “meaningless.” The whole point of the 

FDCPA and RFDPCA is to regulate debt collection conduct, much of 

which occurs in litigation, or in preparation for litigation. The Court of 

Appeal reversed the trial court’s dismissal and allowed the county 

D.A.’s UCL claim to continue.   

TPP Requires Servicer to “Re-review” Borrower for Permanent 

Modification 

Lovelace v. Nationstar Mortg. LLC, No. 34-2012-00119643-CU-BC-

GDS (Cal. Super. Ct. Sacramento Co. Aug. 22, 2013): Borrowers must 

allege performance, breach, consideration, and damages to plead a 

breach of contract claim. Here, borrowers sufficiently alleged each 

element and defendant’s demurrer was overruled. The predecessor 

servicer sent borrowers a TPP agreement and letter, requiring 

borrowers to sign and return the agreement, make their payments, 

and contact the servicer when the TPP ended, so servicer could “re-

review” them for a permanent modification. Borrowers performed all 

aspects of the contract, but Nationstar, the current servicer, breached 

by refusing to “re-review” them for a modification. To show 

consideration and damages, borrowers successfully alleged the time 

and effort required in applying for a modification. Nationstar argued 

that the TPP agreement and letter only constituted an “agreement to 

agree in the future.” The TPP language clearly indicated, though, that 

the servicer would perform a re-review if the borrower met the other 

requirements, so this argument was unavailing. 

Preliminary Injunction Granted on SPOC Claim; Dual 

Tracking: First Application Requirement 

Rogers v. OneWest Bank FSB, No. 34-2013-00144866-CU-WE-GDS 

(Cal. Super. Ct. Sacramento Co. Aug. 19, 2013): HBOR’s single-point-
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of-contact provision requires servicers to provide borrowers seeking 

foreclosure alternatives with a single person (or team) that handles the 

borrower’s application, has updated information, and the authority to 

stop a foreclosure sale. Here, the court granted borrower’s request for a 

preliminary injunction to stop the foreclosure of her home because her 

servicer gave her at least three points of contact over the course of one 

month. One of these contacts informed her she did not qualify for a 

HAMP modification. This contact, though, should have remained 

borrower’s contact until the servicer determined she did not qualify for 

any foreclosure alternative, as required by CC § 2923.7(c). Because the 

borrower was shuffled to different people after this HAMP denial but 

before she was denied for other alternatives, the court granted the 

injunction and set a $10,000 bond.  

HBOR prohibits dual tracking while a servicer reviews a borrower’s 

first modification application. Even when the first application was 

submitted pre-HBOR (1/1/13), if the servicer gave it a full review and 

denied the application, the servicer has no duty to halt the foreclosure 

process until it considered a second application (absent a change in 

financial circumstances). Here, borrower submitted their first 

application in 2012, which was denied by defendant in April 2013. 

Borrower’s second application was submitted, at defendant’s 

invitation, in May 2013, and defendant subsequently recorded an NTS. 

Borrower argued that her 2012 application should not bar the dual 

tracking claim based on her second application because HBOR “does 

not apply retroactively to a 2012 loan modification request.” The court 

pointed to the language in CC § 2923.6(g) (specifically including pre-

1/1/13 applications in its “first lien loan modification” definition) and 

found the borrower unlikely to prevail on the merits of her dual 

tracking claim. 

Motion to Quash UD Service: CCP 1161b’s 90-day Notice 

Requirement 

Deutsche Bank Nat’l Trust Co. v. Pastor, No. 1417736 (Cal. Super. 

Ct., Santa Barbara Co. Aug. 9, 2013): A motion to quash is the correct 

procedural challenge to a court’s exercise of personal jurisdiction. In 
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the unlawful detainer context, a defendant should bring a motion to 

quash if the notice period is inappropriate. Here, plaintiff served 

tenant a 30-day notice instead of the 90-day notice required for tenants 

occupying foreclosed property. CCP § 1161b. Plaintiff argued that as 

the daughter of the former homeowners, who still occupied the 

property, the tenant only required a 30-day notice. Tenant provided 

credible evidence that her parents no longer occupied the property, 

convincing the court to grant the motion to quash. Plaintiff must serve 

tenant with a 90-day notice in accordance with CCP § 1161b, and can 

only move forward with a UD after those 90 days.  

Fair Credit Reporting Act 

Ferguson v. Wells Fargo Bank, 538 F. App’x 782 (9th Cir. 2013): 

The Fair Credit Reporting Act requires furnishers of credit information 

(including servicers of mortgage loans) to, upon notification of a 

dispute, “investigate and report” on their calculations and conclusions. 

Here, borrower alleged that though Wells Fargo may have responded 

to the dispute notification by completing and returning a form sent by 

the credit-reporting agency, they incorrectly reported that the 

borrower had gone through bankruptcy. Upon production of this form, 

the district court granted summary judgment to Wells Fargo. A factual 

dispute exists, however, because Wells Fargo left a space blank instead 

of entering a particular code, which would presumably have indicated 

that the borrower had not gone through bankruptcy. The Ninth Circuit 

reversed and remanded. 

HOLA Does Not Preempt State Tort Law Claims; Tender; 

Specifically Pled Fraud Claim; Modification Does Not Give Rise 

to a Duty of Care 

Wickman v. Aurora Loan Servs., LLC, 2013 WL 4517247 (S.D. Cal. 

Aug. 23, 2013): State laws regulating or affecting the “processing, 

origination, servicing, sale or purchase of . .  . mortgages” are 

preempted by the Home Owner’s Loan Act, as applied to federal 

savings associations. State tort law claims that only incidentally affect 

those areas of banking, however, are not preempted. Here, borrower 
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claimed fraud, negligent misrepresentation, and promissory estoppel 

based on their servicer’s promise to work with the borrower on a loan 

modification in good faith. Laws based in the “general duty not to 

engage in fraud,” do not require anything additional from the servicer, 

and do not demand or require a modification. These laws only 

incidentally affect defendant’s business practices, and borrower’s 

claims are therefore not preempted by HOLA. 

Tender is usually required to bring a claim for wrongful foreclosure. 

There are at least three exceptions to this general rule: 1) when it 

would be inequitable to demand tender; 2) when the borrower seeks to 

prevent a sale from happening, rather than undo a completed sale; and 

3) when the sale is (or would be) void, rather than voidable. This 

borrower brought his wrongful foreclosure claim after a notice of 

trustee sale was recorded, but before an actual sale. Accordingly, 

tender was not required here.  

Fraud claims demand very specific pleading of: 1) a misrepresentation; 

2) defendant’s knowledge that the misrepresentation is false; 3) 

defendant’s intent to induce borrower’s reliance; 4) the borrower’s 

justifiable reliance; and 5) damages. Many claims for fraud in wrongful 

foreclosure cases are dismissed for lack of specificity. But here, 

borrower was able to describe several conversations with a specific 

employee of defendant, when those conversations occurred, and the 

misrepresentations made. Not all statements were ultimately held to 

constitute a claim for fraud, but the employee’s statement assuring 

borrower he was eligible for a loan modification despite his 

unemployed status does serve as the basis for a fraud claim. The 

employee told the borrower that being unemployed would actually help 

him qualify for a modification because of “financial hardship.” 

Borrower alleged defendant knew this statement was false, 

maintained a policy of denying modifications based on unemployed 

status, and never intended to review him for a modification in good 

faith. The fraud claim based on this statement survived the motion to 

dismiss.  
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As outlined in Rosenfeld (below), a claim for negligent 

misrepresentation requires the establishment of a duty of care owed 

from the lender/servicer to the borrower. The court declined to find a 

duty here, where defendant allegedly misrepresented the borrower’s 

ability to secure a modification while unemployed. The court does not 

imply that any and all modification negotiations fail to give rise to a 

duty of care, only that this particular negotiation and assurance does 

not.  

Dual Tracking: “Document” & “Submit” Requirements for a 

Second Application; Modification Does Not Give Rise to a Duty 

of Care 

Rosenfeld v. Nationstar Mortg., LLC, 2013 WL 4479008 (C.D. Cal. 

Aug. 19, 2013): Dual tracking protections are afforded to borrowers 

who submit a second modification application if they can “document” 

and “submit” to their servicer a “material change in financial 

circumstances.” Here, borrowers submitted their first modification 

application in 2012, and while that application was under review, 

alerted their servicer that their income was reduced. With this 

information, the servicer put them on a TPP plan, and then offered a 

permanent modification in 2013. Borrowers objected to the terms of the 

modification, asserting that the servicer did not consider the reduction 

in income. Defendant scheduled a foreclosure sale, concluding that 

borrowers had rejected the loan modification offer. While the sale was 

scheduled, borrowers contend their financial circumstances changed a 

second time, because they paid off credit card debt, reducing their 

expenses. Their CC § 2923.6 claim alleges that dual tracking 

protections should extend to a second modification application, which 

they should be allowed to submit based on their changed 

circumstances. The court disagreed, largely because borrowers’ 

complaint did not allege when the credit card debt was extinguished, 

or when (and if) borrowers made their servicer aware of this change, as 

required.  Alleging a change in financial circumstances in a complaint 

does not fulfill the “document” and “submit” requirements in CC § 

2923.6(c). The court dismissed borrower’s UCL claim based on the 

alleged dual track. 
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To state a claim for negligence, a plaintiff must establish that 

defendant owed them a duty of care. Generally, there is no duty of care 

between a financial institution and a borrower, if their relationship is 

confined to a usual lender-borrower relationship. This court 

determined “that activities related to loan modifications fall squarely 

within defendants’ traditional money-lending role.” Without a duty of 

care, the borrowers’ negligence claim was dismissed.  

CC 2923.5 Pleading Requirements vs. Preliminary Injunction 

Requirements 

Weber v. PNC Bank, N.A., 2013 WL 4432040 (E.D. Cal. Aug. 16, 

2013): A servicer may not record an NOD until 30 days after they 

contact the borrower to discuss foreclosure alternatives. Servicers must 

make a diligent effort to contact the borrower under specific statute 

requirements. A servicer must record an NOD declaration (with the 

NOD) attesting to their statutory compliance. Here, borrowers’ 2923.5 

claim survived a motion to dismiss because they alleged not only that 

their servicer never contacted them before recording an NOD, but that 

the servicer could not have made a diligent attempt to contact them. 

The specificity of this second allegation was crucial to their claim: they 

asserted that their home telephone number had not changed since loan 

origination, the servicer had successfully contacted borrowers in the 

past, they had a working, automated answering machine that recorded 

no messages from the servicer, and that they never received a certified 

letter from servicer. These factual allegations put the veracity of 

defendant’s NOD declaration at issue and defeated the motion to 

dismiss. The court also indicated that, if borrowers’ allegations were 

true, not only would defendant have violated CC § 2923.5, but the 

NOD itself would be invalid, stopping the foreclosure.  

The court allowed the § 2923.5 claim to move forward, but denied 

borrowers’ request for a preliminary injunction. To win a PI, a moving 

party must demonstrate that they are likely to succeed on the merits of 

their claim. Here, even though borrowers pled their § 2923.5 claim 

with sufficient specificity, they failed to provide sufficient evidence to 

show that they are likely to prevail on the merits. Defendant offered 
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evidence of a diligent effort to contact borrowers, and of actual contact. 

Defendant produced copies of letters allegedly sent to borrowers 

offering to discuss financial options regarding their loan. The letters 

also memorialize several telephone conversations with borrowers. 

Borrowers’ argument that these phone conversations were initiated by 

them, not by the servicer, as required by statute, was deemed “likely 

unmeritorious” by the court, which denied the PI.    

Dual Tracking: PI Granted on 2011 Application 

Ware v. Bayview Loan Servicing, LLC, 2013 WL 4446804 (S.D. 

Cal. Aug. 16, 2013): In California federal district courts, a party 

seeking a preliminary injunction must show they are likely to succeed 

on the merits, to suffer irreparable harm without the PI, that the 

balance of equities tips in their favor, and that the PI serves the public 

interest. Here, borrowers sought a PI to prevent the foreclosure of their 

property, alleging three separate violations of HBOR’s dual tracking 

provision. First, they claimed that defendant’s cursory denial of their 

short sale application violated CC § 2923.6(f), which requires servicers 

to identify reasons for a denial. The measure only applies to loan 

modifications however, not short sales, so this claim was deemed 

unlikely to prevail on the merits. Second, borrowers claimed they 

should be granted dual tracking protections on their second 

modification application because they sent a letter to their servicer 

asserting an increase in “routine expenses.” This “barebones” 

description of a change in financial circumstances does not constitute 

“documentation” under CC § 2923.6(g). Lastly, borrowers alleged a 

dual tracking violation based on 2013 foreclosure actions, which 

occurred before defendant made a determination on borrower’s 2011 

modification application. Defendant pointed to their internal policy of 

denying modifications to borrowers in bankruptcy (which borrowers 

were in, from 2011-2013) as proof of the evaluation and denial. The 

court determined that this policy did not, by itself, constitute an 

“evaluation” for purposes of CC § 2923.6. To proceed with a foreclosure 

after HBOR became effective, defendant had to “expressly” deny 

borrower’s 2011 modification application. Because borrowers are likely 

to prevail on this third dual tracking claim, foreclosure constitutes 
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irreparable harm, a mere delay does not unduly burden defendants, 

and because it is in the public’s interest to enforce a newly enacted 

state law, the court granted the PI. 

Wrongful Foreclosure Burden of Proof 

Barrionuevo v. Chase Bank, 2013 WL 4103606 (N.D. Cal. Aug. 12, 

2013): Wrongful foreclosure plaintiffs normally bear the burden of 

proving a defendant lacked authority to foreclose. If, however, 1) no 

foreclosure has taken place; and 2) the borrower has alleged a “specific 

factual basis” attacking the servicer’s authority to foreclose, the burden 

shifts to defendant to prove authority. (The court implies this burden 

shifting is unsettled law and does not seem certain the burden should 

shift to defendant, but goes through the analysis anyway.) Here, the 

borrower pled an authority to foreclose theory based on WaMu’s 

securitization (selling) of borrower’s loan. When Chase subsequently 

purchased all of WaMu’s assets, the loan could not have been included 

in the purchase because the loan was no longer WaMu’s to sell. 

Purchasing and owning nothing, Chase lacked authority to foreclose. 

This theory was specific enough to survive a motion to dismiss and 

shift the burden to defendant. Chase provided evidence to support 

their assertion that the loan was not securitized before Chase’s 

purchase: sworn testimony that it possesses the original note and 

DOT, electronic records attesting to its authority to foreclose, and the 

absence of borrower’s loan number in the WaMu trust. Even if the 

burden had not shifted to Chase, the court found borrower’s evidence 

insufficient to survive a summary judgment motion. The court was not 

persuaded by their expert’s research into the WaMu trust, reasoning 

that, absent proof that borrower’s specific loan was sold to the trust, 

the expert’s findings amounted to speculation and opinion. A jury could 

reasonably conclude from Chase’s evidence that Chase had authority to 

foreclose on borrower’s property.  

First & Second TPP Agreements as Distinct Bases for Fraud & 

Promissory Estoppel Claims; Pre-HBOR Authority to Foreclose 

Theory  
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Alimena v. Vericrest Fin., Inc., 964 F. Supp. 2d 1200 (E.D. Cal. 

2013): Deceit (a type of common law fraud) requires: 1) 

misrepresentation; 2) knowledge of falsity; 3) intent to defraud; 4) 

justifiable reliance; and 5) causal damages. In this case, borrower 

successfully pled several counts of intentional misrepresentation based 

on separate misrepresentations by their servicer, Citimortgage. 

Borrower’s first TPP agreement misrepresented Citi’s intentions 

because it required borrowers to make timely TPP payments and 

maintain documentation, and bound Citi to consider them for a 

permanent modification if those conditions were met – something Citi 

never did. Citi’s alleged conduct during the modification process (oral 

and written promises, assurances, etc.), coupled with their ultimate 

refusal to consider borrowers for a permanent modification, shows 

knowledge and intent to defraud. Absent Citi’s TPP agreement and 

assurances, borrowers would not have made their TPP payments, 

demonstrating reasonable reliance. Finally, borrowers adequately pled 

damages – even though their delinquency predated their modification 

application—by pointing to the “dozens” of “fruitless hours” spent 

trying to meet Citi’s requests (fruitless because Citi never intended to 

modify), a delayed bankruptcy filing, and the TPP payments 

themselves. Alleging similar facts, borrowers successfully pled another 

two counts of intentional misrepresentation against Citi for 1) their 

promise, and then failure, to honestly review borrower’s second HAMP 

application, and 2) Citi’s notice (in letter form) of a second TPP and 

subsequent failure to review them for a modification in good faith. To 

show damages stemming from the second TPP, borrowers added the 

sale of their car, which Citi assured borrowers would qualify them for a 

modification. 

From the same set of facts, borrowers successfully stated two claims 

for promissory estoppel, based on each TPP agreement. Central to the 

court’s reasoning was its basic view of the first TPP’s language, which 

“constitutes an enforceable agreement to permanently modify a 

mortgage” if the requirements are met by the borrower. Those 

requirements were: 1) making timely TPP payments; 2) continuing to 

submit requested documentation; and 3) continuing to qualify for the 
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modification under HAMP. To plead a PE claim, borrowers must 

amend their complaint to allege the third element: that they continued 

to qualify for HAMP throughout the TPP process. Their PE claim is 

still viable based on a different allegation, however: that Citi was 

obligated to evaluate them for a permanent modification in good faith, 

and failed, evidenced by Citi’s false accusation that borrowers failed to 

supply all required documents, resulting in denial. Borrowers also 

have a viable PE claim based on the second TPP. “After all trial period 

payments are timely made and you have submitted all the required 

documents, your mortgage will be permanently modified,” is a clear 

and unambiguous promise, and their TPP payment evidenced 

justifiable reliance, and constitutes an injury.  

Pre-HBOR, CC § 2924 required foreclosing entities to record an NOD, 

let three months pass, and then record an NTS. HBOR clarified that 

the foreclosing entity must also possess the authority to foreclose. CC § 

2924(a)(6). Even without this additional protection, though, these 

borrowers successfully pled a wrongful foreclosure claim based on an 

authority to foreclose theory. They alleged that defendant Lone Star 

was the beneficiary and note holder when MERS, not Lone Star, 

assigned the DOT to Citi. Because Lone Star held the note, was the 

loan’s beneficiary, and apparently did not appoint MERS as its agent, 

MERS did not have the authority to assign anything, voiding the 

foreclosure. (Borrowers must present evidence, showing that MERS 

was not Lone Star’s agent, at a later stage.)  

HOLA Preemption; CC 2923.5 Requirements; Wrongful 

Foreclosure Claim Based on Loan Securitization 

Cerezo v. Wells Fargo Bank, N.A., 2013 WL 4029274 (N.D. Cal. 

Aug. 6, 2013): California federal district courts have adopted several 

different analyses to determine whether national banks can invoke 

HOLA preemption, despite HOLA’s application to federal savings 

associations. This court objected to the popular “bright line method[ ] 

of applying HOLA wholesale to any successor in interest to a federal 

savings association . . . .” Logically, it makes more sense to examine 

the conduct being litigated. If the conduct arises from the savings 
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association’s activities, apply HOLA. If the conduct arises from the 

bank’s activities, then discern “whether the action stems from the 

successor’s obligations on instruments originating from the [savings 

association] or whether the successor is acting independently of any 

requirements from the instruments.” The court though, declined to 

decide the HOLA issue without sufficient briefing. 

CC 2923.5 only applies to owner-occupied property (defined in CC § 

2924.15). Borrower’s failure to allege compliance with this requirement 

was not fatal to their claim, however, because defendant conceded this 

element by requesting judicial notice of their § 2923.5 declaration, in 

which defendant did not dispute owner-occupancy.  

A 2923.5 declaration attests to a servicer’s due diligence in attempting 

to contact the borrower. Here, borrowers alleged that defendant never 

contacted them pre-NOD, nor had defendant complied with 2923.5’s 

due diligence requirements. Further, defendant’s 2923.5 declaration 

was invalid because it was signed by someone who lacked personal 

knowledge of its contents. The court found personal knowledge not 

required to sign a declaration.1 Borrower’s 2923.5 claim survived 

anyway, though, because their allegation that they were never 

contacted is a triable issue. While the claim survived, the court denied 

borrower’s request for an injunction, reasoning that the borrowers may 

delay the foreclosure by prevailing on the merits. 

As in Barrionuevo (above), borrower’s authority to foreclose theory is 

premised on the original lender’s securitization of the note before 

defendant invalidly purchased it. Other courts have found “that 

securitization of the . . . note does not result in loss of the power of sale 

under a DOT,” but this court disagrees. Securitizing the note sells the 

“proceeds from the mortgage,” and it would be illogical if the seller 

somehow retained the right to foreclose on the property.     

                                            
1 Notably, the court did not discuss CC 2924.17, which became effective January 1, 

2013 as part of HBOR. This statute requires servicers to review 2923.5 declarations 

and ensure that their contents are supported by “competent and reliable evidence.” 

In this case, the NOD was recorded in 2012, and 2924.17 may have then not applied, 

even though the litigation began in 2013. 
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Class Certification on Contract, Rosenthal Act, & UCL Claims 

Based in TPP Agreements 

Gaudin v. Saxon Mortg. Servs. Inc., 297 F.R.D. 417 (N.D. Cal. 

2013): The court certified the proposed class in this HAMP TPP breach 

of contract case because all essential certification elements were met. 

Notably, the named plaintiff’s basic claim – that compliance with TPP 

requirements created an enforceable contract requiring defendant to 

provide her with a permanent modification—raised common and 

typical questions that pertained to a defined, ascertainable class: 

borrowers who complied with the same TPP agreement, with the same 

servicer, and were never given permanent modifications. The court 

analyzed each claim to determine whether they predominate and are 

superior to the individual class members.  

All contract elements (performance, breach, consideration, and 

damages) must meet the “predominance and superiority” requirement 

for the breach of contract claim to survive class certification. Here, not 

only were TPP payments themselves ruled consideration, but so too 

was applying for a modification (which requires “burdensome 

documentation”), jeopardizing credit ratings by reduced mortgage 

payments, and risking a pointless loan extension (with additional 

interest and late payments) if a permanent modification was never 

granted. This consideration was common to all class as participants in 

the same TPP agreement.  

Under the FDCPA, entities that collect “‘a debt which was not in 

default at the time it was obtained’” are not considered “debt 

collectors.” There is no similar restriction in the Rosenthal Act. To 

bring a valid claim under the Rosenthal Act, then, a borrower does not 

need to be in default, whereas an FDCPA claim requires default to 

have standing. Plaintiffs’ Rosenthal Act claims also meet class 

certification requirements because the Rosenthal violations are in the 

“four corners” of the TPP, common to all class members. 

There are three possible prongs within a UCL claim: unlawful, unfair, 

and fraudulent. The unlawful prong bases a UCL violation on another 
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actionable claim. Here, the Rosenthal Act violation provides the basis 

for borrower’s unlawful claim. The unfair prong involves an evaluation 

of harm to the plaintiff and benefit to the defendant, a public policy, or 

unfair competition. Here, the TPP agreement itself, and defendant’s 

“uniform” practice of denying permanent modifications, provide the 

basis for an “unfair” inquiry. Fraudulent practices must be likely to 

deceive the public. Defendant’s systemic practice of denying 

modifications based on certain criteria, after a borrower complied with 

their TPP, could deceive the public. All three UCL prongs are 

actionable as to the entire class. 

Valid Dual Tracking Claim after Voluntarily Postponed Sale 

Young v. Deutsche Bank Nat’l Trust Co., 2013 WL 3992710 (E.D. 

Cal. Aug. 2, 2013): A HBOR dual tracking claim may still be viable 

even when no foreclosure sale is currently scheduled. Here, borrower 

alleged they submitted a complete modification application to their 

servicer, who then recorded an NTS without evaluating the 

application. After borrower filed his complaint, the servicer voluntarily 

postponed the sale and a modification evaluation is underway. The 

court still granted borrower leave to amend their complaint to include 

a dual tracking claim because the NTS violated the statute, even if the 

statute’s goals (a postponed sale and a modification evaluation) are 

currently being met. That the NOD was recorded pre-HBOR (before 

1/1/13) is irrelevant because borrower only alleges that the NTS and 

the scheduling of the foreclosure sale violated dual tracking provisions.      

Pre-Default Foreclosure Claim; Delayed Discovery Rule; UCL 

Standing; HOLA Preemption; Duty of Care  

Gerbery v. Wells Fargo Bank, N.A., 2013 WL 3946065 (S.D. Cal. 

July 31, 2013): Claim ripeness is determined by: 1) “whether delayed 

review of the issue would cause hardship to the parties, and 2) whether 

the issues are fit for judicial decision or would benefit from further 

factual development.” Importantly, the injury to plaintiff does not need 

to have occurred, if the injury is “certainly impending.” In this case, 

borrowers brought UCL, fraud, negligent misrepresentation, 
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promissory estoppel, and contract claims while current on their 

mortgage payments. The court nevertheless found these claims ripe 

because borrower’s mortgage payments have increased by over $2,000, 

an “economic injury sufficient to satisfy the ripeness inquiry.” Further, 

delayed review would drive borrowers closer to foreclosure, and 

defendant’s conduct has already occurred, even if the ultimate harm 

has not.  

Borrower’s claims were nevertheless time barred. Usually, statute of 

limitations clocks begin when the conduct or transaction transpired. 

Under the doctrine of delayed discovery, SOL clocks can toll until the 

plaintiff discovered (or had reasonable opportunity to discover) the 

misconduct. To take advantage of this tolling, a borrower must show: 

1) when and how they made their discovery; and 2) why it was 

unreasonable for them to discover the misconduct sooner. Here, the 

court dismissed borrower’s claims with leave to amend because 

borrowers made no attempt to assert the doctrine besides claiming 

that that were unaware of defendant’s fraud until 2011 (the loan 

originated in 2007 and they brought suit in 2013).   

UCL standing requires a “distinct and palpable injury” that was 

caused by the UCL violation. Here, borrower’s alleged injuries—

foreclosure risk, forgone opportunities to refinance, and hiring an 

attorney and experts—are not particular enough to constitute UCL 

standing. The court advised borrowers to plead the increased mortgage 

payments as an injury.  

Applying a HOLA preemption analysis to a national bank, this court 

nevertheless found borrower’s UCL, fraud, and negligent 

misrepresentation claims not preempted. Even though defendant’s 

conduct arguably qualifies as “servicing,” and would therefore fall 

under the purview of HOLA and OTS regulations, the specific type of 

alleged misrepresentation here, promising to honestly and fairly 

evaluate borrower’s modification application, “‘rel[ies] on the general 

duty not to misrepresent material facts,’” and is not preempted. 
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To claim negligent misrepresentation, a borrower must show “some 

type of legal relationship giving rise to a duty of care” between 

themselves and their servicer. Generally, servicers do not owe a duty of 

care to a borrower because their relationship does not exceed the usual 

lender-borrower relationship. The court cites two exceptions to this 

rule. First, if the servicer’s activities go beyond that usual relationship. 

Second, if the servicer’s actions meet the conditions of a six-factor test 

developed by the California Supreme Court. Here, borrowers’ claim 

that defendant attempted to induce them into skipping mortgage 

payments so defendant could eventually foreclose, meets both 

exceptions. “[W]hen the lender takes action intended to induce a 

borrower to enter into a particular loan transaction that is not only 

intended to protect the lender - the lender’s activities have exceeded 

those of a conventional lender.” Additionally, the court found the 

dramatic increase in borrower’s mortgage payments a basis for 

establishing a duty of care according to the six-factor California 

Supreme Court test. The payments were a foreseeable and certain 

financial strain, directly resulting from defendant’s 

misrepresentations, for which defendant was morally to blame, and 

finding a duty of care here is in the public’s interest. Even with this 

duty of care though, borrowers need to amend their complaint to meet 

the specificity requirements for negligent misrepresentation claims.   

HOLA Preemption & Laws of General Applicability  

Babb v. Wachovia Mortg., FSB, 2013 WL 3985001 (C.D. Cal. July 

26, 2013): The Home Owner’s Loan Act and its attendant OTS 

regulations govern federal savings associations. This court adopts the 

view that a national bank may assert HOLA preemption defensively if 

it purchased a loan that originated with a federal savings associated. 

Other California federal district courts have focused on the conduct 

being litigated, rather than loan origination, to determine whether 

HOLA applies. Here though, Wells Fargo was allowed to assert HOLA 

preemption because it acquired a loan originated by a FSA.2  

                                            
2 Also, the court uses “Wachovia” to describe defendant, only noting in the 

Background that Wachovia was “later acquired by Wells Fargo.” Even if this court 
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Under HOLA, “state laws of general applicability . . . are preempted if 

their enforcement would impact federal savings associations” in 

relation to loan-related fees, disclosures and advertising, processing, 

origination, or servicing. Here, borrowers based their promissory 

estoppel claim on their servicer’s delayed response to the modification 

application. The servicer’s actions, though, amounted to loan 

“servicing,” expressly preempted under HOLA. Borrowers’ other claims 

(breach of contract, breach of implied covenant of good faith and fair 

dealing, negligence, negligent and intentional interference with 

prospective economic advantage, fraud, and UCL), all based on state 

laws of general applicability, were also preempted by HOLA and 

dismissed. The court equated the modification process with loan 

servicing in every instance.  

National Housing Act’s Servicing Standards & Federal 

Jurisdiction 

Smith v. Deutsche Bank Nat’l Trust, 2013 WL 3863947 (E.D. Cal. 

July 24, 2013): Federal courts exercise original jurisdiction over “all 

civil actions arising under [federal] law.” The “mere mention” of a 

federal law does not, however, automatically bestow federal subject 

matter jurisdiction. “A claim arises under federal law ‘only if it 

involves a determination respecting the validity, construction, or effect 

of such a law and the result of the action depends on that 

determination.’” In other words, the federal question must be 

“substantial.” While not dispositive, the lack of a private right of action 

in the federal law often indicates that federal jurisdiction is 

inappropriate. Here, defendant removed borrower’s original state case 

to federal court based on a wrongful foreclosure claim, which stemmed 

from a violation of the foreclosure prevention servicing requirements in 

the National Housing Act. The court agreed that this was too tenuous 

a thread on which to base jurisdiction. Neither the NHA nor its 

foreclosure prevention provisions provide for a private right of action. 

Further, the question before the court – a state based wrongful 

                                                                                                                       
did adopt the conduct-related approach, it is unclear from the opinion whose 

servicing conduct is at issue, Wells Fargo’s or Wachovia’s. 
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foreclosure claim—does not delve into the “validity, construction, or 

effect” of the NHA provisions. The case was remanded to the more 

appropriate state court.   

Breach of Contract and Promissory Estoppel Claims Based on 

Modification Offer Letter  

Loftis v. Homeward Residential, Inc., 2013 WL 4045808 (C.D. Cal. 

June 11, 2013): To plead a breach of contract claim, borrowers must 

allege a contract, their performance, defendant’s breach, and damages. 

Here, defendant’s congratulatory letter, alerting borrowers of their 

modification eligibility, constituted an express contract. The letter 

instructed borrowers that they could “accept” the “offer” by (1) 

completing and returning the agreement and (2) continuing to make 

TPP payments. Borrowers performed by fulfilling these instructions 

and defendant breached by refusing to modify, and instead, raising the 

loan’s interest rate. Damages are often difficult to show, if borrower’s 

default, not the servicer’s refusal to modify, led to foreclosure. Here 

though, borrowers successfully pled damages by alleging they were 

current on their mortgage and TPP payments before defendant raised 

their interest rate. It was this raise (contract breach) that led to 

increased monthly payments, eventual default, and foreclosure. 

Defendant’s statute of frauds defense failed. The offer letter was 

printed on defendant’s letterhead and signed, complying with the 

statute of frauds: a writing “subscribed by the party to be charged.” 

Defendant’s failure to return a signed copy to borrowers does not 

change this analysis because the letter already memorialized the 

contract in writing, and defendant intended to be bound by the 

contract if the borrower fulfilled its requirements. 

Borrower’s promissory estoppel claim survives for similar reasons. 

First, the offer letter constitutes a clear and unambiguous promise: “if 

you comply . . . we will modify your mortgage loan.” Borrowers alleged 

lost refinancing, bankruptcy, and sale opportunities, and the court 

agreed that this constituted reasonable, detrimental reliance. 

Defendant argued that borrowers had time to pursue these 

opportunities between the alleged breach and the foreclosure sale. The 
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court determined potential opportunities occurring after the breach do 

not negate reliance.  

Servicer Estopped from Asserting the Statute of Frauds as a 

Defense to Contract Claim Based on Permanent Mod; Wrongful 

Foreclosure & Tender 

Chavez v. Indymac Mortg. Servs., 219 Cal. App. 4th 1052 (2013): 

This case involves the relationship between two principles, the statute 

of frauds and the doctrine of estoppel. The statute of frauds requires 

certain types of contracts (and agreements modifying existing 

contracts) to be memorialized in writing, and invalidates contracts not 

meeting this standard. Agreements pertaining to the sale of real 

property are covered by the statute of frauds. A statute of frauds 

defense, however, is not allowed to fraudulently void a contract. In 

those cases, “[the doctrine of] equitable estoppel may preclude the use 

of a statute of frauds defense.” To estop a statute of frauds defense, a 

plaintiff must show, in part, that the defendant intended (or led the 

plaintiff to believe they intended) the plaintiff to act upon defendant’s 

conduct, and that plaintiff did so, to their detriment. Here, the trial 

court sustained servicer’s demurrer because borrower had not 

specifically “plead around the statute of frauds” in her complaint. The 

Court of Appeal disagreed. Both the language of the TPP and the 

Modification Agreement, combined with the facts alleged in the 

complaint, preclude a statute of frauds defense. The modification 

agreement’s language, which was “ambiguous at best and illusory at 

worse,” promised to “automatically” modify borrower’s loan if she 

agreed to its terms, fully performed under the TPP, and if her 

representations continued to be true, but at the same time predicated 

contract formation on servicer’s execution and return of the 

Modification Agreement to the borrower. “Under [servicer’s] proposed 

reading of the Modification Agreement, [borrower] could do everything 

required of her to be entitled to a permanent modification, but 

[servicer] could avoid the contact by refusing to send [her] a signed 

copy of the Modification Agreement for any reason whatsoever.” 

Despite this language, servicer “objectively intended” to modify 

borrower’s loan: not only did servicer respond to borrower’s successful 
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TPP completion by sending her the Modification Agreement, but it 

then accepted borrower’s continued payments. This conduct and the 

conflicting contractual language in the TPP and Modification 

Agreement show servicer’s “intent” that borrower act upon this 

conduct. Borrower detrimentally relied on servicer’s conduct by signing 

the Modification Agreement, which obligated her to pay additional fees 

and costs she would otherwise not have paid. Servicer’s statute of 

frauds defense failed and the demurrer to her breach of contract claim 

was overturned.  

After finding the Modification Agreement enforceable, the court also 

overturned the demurrer of borrower’s wrongful foreclosure claim, 

based on a breach of the Modification Agreement. The court did not 

require tender here, where the servicer “lacked a contractual basis to 

exercise the power of sale,” which would void the foreclosure. 

Borrower’s additional claims, that servicer did not provide proper pre-

foreclosure notice, would make the foreclosure sale voidable, not void. 

Under this notice claim alone, borrower would have to tender the 

amount due, but because her case is partly based on her breach of 

contract claim, tender is not required.  

CC 2923.5 Pleading Specificity; Damage Causation for 

Promissory Fraud Claim; Statute of Frauds Applies to 

Modifications 

Rossberg v. Bank of Am., N.A., 219 Cal. App. 4th 1481 (2013): CC § 

2923.5 prevents servicers from filing a notice of default until 30 days 

after contacting (or diligently attempting to contact) a borrower to 

discuss foreclosure alternatives. In other words, the servicer must 

make contact more than 30 days before initiating a foreclosure. Failing 

to contact or attempting to contact the borrower within the 30 days 

immediately preceding an NOD does not violate the statute. Here, 

borrowers alleged their servicer failed to personally meet with them or 

call them to discuss foreclosure alternatives “in the 30-days leading up 

to [the NOD].” This insufficient pleading, coupled with the multiple 

servicer-borrower contacts made before the 30-day window, led the 

court to affirm the demurrer to borrower’s § 2923.5 claim.  
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Promissory fraud includes the elements of fraud, but couches them 

within a promissory estoppel-like structure: 1) a promise made; 2) the 

intent not to perform at the time of the promise; 3) intent to deceive; 4) 

reasonable reliance; 5) nonperformance; and 6) damages caused by the 

reliance and nonperformance. Importantly, a borrower must 

demonstrate “how the actions he or she took in reliance on the 

defendant’s misrepresentations caused the alleged damages.” If the 

borrower would have been harmed even without the promise, reliance, 

and nonperformance, “causation cannot be alleged and a fraud cause of 

action cannot be sustained.” Here, borrowers alleged reliance on Bank 

of America’s promises to modify their loan by providing financial 

documents, disclosing confidential information, and by continuing to 

make loan payments. These actions, borrowers alleged, led to their 

inability to obtain a “replacement loan.” First, borrowers make no 

causal connection between providing personal information and harm. 

Second, continuing to make loan payments on a debt owed allowed 

borrowers to remain in their home and is not causally linked to any 

damages. Borrowers also fail to show sufficient equity to obtain a 

replacement loan. Finally, borrowers did not allege that their 

detrimental reliance led to their default, the real harm. The court 

affirmed the demurrer to the fraud claim. 

The statute of frauds requires certain types of contracts to be 

memorialized in writing, including contracts involving real property. 

Additionally, a contract to modify a contract subject to the statute of 

frauds is also within the statute of frauds. Here, borrowers alleged BoA 

orally promised to modify their promissory note and deed of trust— 

contracts that fall within the statute of frauds. Following, any 

modification to those instruments also falls within the statute of 

frauds and had to be written to be enforceable. Even though BoA’s 

communications were about modifying borrower’s loan, and not 

purchasing real property, it still fell within the statute of frauds 

because it would modify the contract that did convey real property. 

Since all BoA’s representations were oral, there was no enforceable 

contract and no viable contract claim.   

Disputing Title in an Unlawful Detainer: Consolidation  
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Martin-Bragg v. Moore, 219 Cal. App. 4th 367 (2013): “Routine” 

unlawful detainers are summary proceedings, meant to resolve quickly 

and determine possession only. Title, however, can complicate a UD 

and render it irresolvable as a summary proceeding. Outside of the 

landlord-tenant context, UD defendants can make title an issue by 

asserting rightful title as an affirmative defense. In that case, “the 

trial court has the power to consolidate [the UD] proceeding with a 

simultaneously pending action in which title to the property is in 

issue.” Alternatively, the UD court may stay the UD until the other 

action resolves title. The court may not, however, decide title as part of 

the UD by affording it full adversarial treatment, as this would 

impermissibly turn a summary proceeding into a complex trial. 

Similarly, a court cannot resolve title as part of a UD summary 

proceeding, as it did here. This unfairly infringes on a defendant’s due 

process and right to a full, adversarial trial on the title issue (which 

can include discovery). Once title is put at issue, a defendant’s due 

process rights are given priority over a plaintiff’s right to a summary 

proceeding to decide possession. Not only did this court improperly 

attempt a summary resolution to the title issue as part of the UD case, 

but it did so in full recognition of the extremely complex nature of this 

particular title claim and in the face of defendant’s repeated requests 

for consolidation. This was an abuse of discretion that prejudiced 

defendant’s case and the court of appeal accordingly reversed.  

Dual Tracking Preliminary Injunction: “Pending” vs. “Under 

Review” 

Pearson v. Green Tree Servicing, LLC, No. C-13-01822 (Cal. 

Super. Ct. Contra Costa Co. Sept. 13, 2013): CC § 2923.6 prevents 

servicers from foreclosing while a first lien loan modification is 

“pending.” Here, borrowers submitted their application in January, a 

servicer representative confirmed it was the correct type of application 

to qualify borrowers for a modification, and without making a decision, 

servicer recorded the NOD in May. Whether or not the application was 

literally “under review” by the servicer when they recorded the NOD 

does not affect whether they violated § 2923.6. To resolve a “pending” 

application under the statute, a servicer must give a written 
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determination to the borrower. Only then can they move forward with 

foreclosure. Servicer also argued that borrower had not demonstrated a 

“material change in financial circumstances” that would qualify her for 

a modification review. CC § 2923.6(g) only requires borrowers 

submitting a second (or subsequent) modification application to 

demonstrate a change in finances. Here, borrower’s application was 

her first attempt to modify her loan. An earlier telephone call with a 

servicer representative does not constitute a “submission” of an 

application, as servicer argued. Because borrower has shown she is 

likely to prevail on the merits of her dual tracking claim, the court 

granted the preliminary injunction, declining tender and setting a one-

time bond of $1,000, plus borrower’s original monthly loan payments. 

Motion to Compel Discovery in Wrongful Foreclosure Fraud 

Claim 

Pooni v. Wells Fargo Home Mortg., No. 34-2010-00087434-CU-OR-

GDS (Cal. Super. Ct. Sacramento Co. Sept. 12, 2013): Discovery 

requests must be “reasonably calculated to lead to the discovery of 

admissible evidence.” Here, borrowers sent Wells Fargo interrogatories 

asking: 1) “DESCRIBE all policies, which YOUR underwriter uses in 

modifying a loan;” and 2) “DESCRIBE all criterion YOU use to 

determine if YOU are going to modify a loan.” (emphasis original). 

Wells Fargo objected to these questions because they sought 

“confidential information, trade secrets and proprietary business 

information” and because Wells Fargo’s internal decision making was 

irrelevant. The only issue being litigated, Wells claimed, was what 

Wells communicated to the borrowers regarding their modification. 

The court disagreed, ordering Wells Fargo to answer the 

interrogatories. To prevail on their fraud claim, borrowers must show 

that Wells orally represented that they would qualify for a 

modification, and that 1) Wells mishandled their application, or 2) they 

did not qualify under Wells’ policies. Under either scenario, Wells 

Fargo’s internal modification policies are relevant to borrower’s fraud 

claim and the interrogatories are therefore reasonably calculated to 

lead to the discovery of admissible evidence bearing directly on that 

claim. Further, Wells Fargo provided no evidence that the information 
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sought was a trade secret, and borrowers have agreed to a protective 

order.  

Subsequent Servicer-Lender’s Assumed Liability for Original 

Lender’s Loan Origination Activities 

Sundquist v. Bank of Am., N.A., 2013 WL 4773000 (Cal. Ct. App. 

Sept. 5, 2013): “[T]ort liability of one corporation can be ‘assumed 

voluntarily by the contract’ by another corporation.” Here, borrowers 

seek to hold BoA liable for the actions of Mission Hills, borrowers’ 

original lender. BoA purchased the loan from Mission Hills sometime 

after loan origination and borrowers assert that through this purchase 

agreement, BoA assumed all of Mission Hills’ tort liabilities. The trial 

court disagreed, finding no factual or legal basis for assumed liability. 

The court of appeal reversed, liberally construing the complaint to 

adequately allege BoA’s assumption of liability by its purchase of the 

subject loan from Mission Hills. BoA argued that the assignment from 

MERS to BAC Home Loans contains no language that would give rise 

to assumed liability. This agreement, however, may have nothing to do 

with an agreement assigning the loan itself from Mission Hills to BoA. 

“[I]t is entirely possible that Mission Hills sold the loan to Bank of 

America by means of some other agreement, and even after that 

transfer MERS continued to act as ‘nominee’ –now on behalf of Bank of 

America instead of Mission Hills—until . . . MERS assigned its interest 

in the deed of trust the note to BAC.” The court instructed the trial 

court to vacate its order and to overrule the demurrer with respect to 

the deceit, breach of fiduciary duty, and aiding and abetting a breach 

of fiduciary duty causes of action, all of which were pled against BoA, 

as well as Mission Hills. The court affirmed the sustaining of the 

demurrers on borrowers’ other causes of action (promissory estoppel, 

civil conspiracy, negligence, and wrongful foreclosure).  

Motion to Compel Responses to Requests for Production & 

Interrogatories; Sanctions 

Becker v. Wells Fargo Bank, N.A., No. 56-2012-00422894-CU-BT-

VTA (Cal. Super Ct. Aug. 23, 2013): The court agreed with borrower 



98 

 

that Wells Fargo must provide responses to the following requests for 

production of all documents regarding: 1) all communications with 

borrowers; 2) the servicing of the loan; 3) credit applied against the 

balance due on the loan; 4) the disposition of payments made in 

connection with the loan; and 5) regarding the treatment of taxes 

applied to the loan. Additionally, the court compelled Wells Fargo to 

answer interrogatories involving the documents reviewed, employees 

who worked on the loan, the specific documents requested and 

submitted for a loan modification, the exact amount owed by 

borrowers, and an itemized statement for every charge during the life 

of the loan. The court described Wells Fargo as “a sophisticated 

company, [capable of] tracking . . . who contacts the borrowers,” and 

noted that borrower’s request to know all parties who received fees or 

proceeds from the loan was reasonably related to produce evidence of 

who had a stake in the loan’s modification. The court sanctioned Wells 

Fargo $1,500 for its failure to answer borrower’s discovery requests.  

 

 

 

Fraud and UCL Claims Based on Dual Tracking: Bank’s Failed 

Motion for Summary Judgment and Settlement 

Rigali v. OneWest Bank, No. CV10-0083 (Cal. Super. Ct. San Luis 

Obispo Co. Feb. 14, 2013): For a fraud claim to reach a jury, a borrower 

must show “the existence of some evidence” of: 1) false representation; 

2) defendant’s knowledge of falsity; 3) defendant’s intention to deceive 

borrowers; 4) borrower’s justifiable reliance on the representation; 5) 

causal damages. Here, borrowers could not produce a “smoking gun” – 

an exact moment where OneWest misrepresented facts with a clear 

fraudulent intent—but taken as a whole, borrowers’ facts are enough 

to let a jury decide if OneWest’s string of (mis)communications with 

borrowers constituted fraud. Borrowers have produced some evidence 

that OneWest never intended to modify their loan: OneWest assigned 

of the DOT to U.S. Bank while they were sending borrowers multiple 
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loan modification proposals; OneWest accepted borrower’s modification 

payment, and then assigned the loan to U.S. Bank; OneWest waited to 

refund the modification payment until after U.S. Bank completed the 

foreclosure sale. While this action stems from events occurring before 

dual tracking was prohibited by statute, “[d]istilled to its very essence, 

Plaintiffs are claiming that they were ‘given the runaround’ and then 

‘double-crossed’ by OneWest” in a manner identical to dual tracking. 

Relying on West and Jolley, this court determined that summary 

judgment was inappropriate.  

As to damages, the court pointed to borrowers’ assertions that 

OneWest convinced them their modification would be approved, 

delaying borrowers’ decision to hire an attorney and to sue to prevent 

the foreclosure. Also, had borrowers known the sale was proceeding 

(defective notice is part of their fraud claim), they allege they would 

have accessed various family funds to save their home. These damages 

constitute a viable fraud claim that survives summary judgment.  

Tender is not required to state a claim for wrongful foreclosure if doing 

so would be inequitable. In their tender analysis, this court assumed 

that borrowers would eventually prevail on the fraud claim, and found 

it would then be “inequitable to require tender of the full amount due 

under the note.”  

Servicer’s Failure to Endorse Insurance Carrier’s 

Reimbursement Check May Constitute Breach of Contract 

Gardocki v. JP Morgan Chase Bank, N.A., 538 F. App’x 459 (5th 

Cir. 2013): In this action to nullify a completed foreclosure sale, the 

servicer and holder of the loan, JP Morgan, failed to endorse an 

insurance reimbursement check for storm damage repairs, as required 

by borrower’s insurance carrier. Under the terms of the mortgage 

agreement, JP was entitled to inspect the repairs before endorsing a 

reimbursement check. Borrower claims JP Morgan neither inspected 

the home nor endorsed the check, as requested. Borrower had made 

repairs with his own funds, so JP Morgan’s refusal to sign-off on the 

reimbursement left borrower with insufficient funds to pay his 
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mortgage. After borrower’s default, JP Morgan foreclosed and sold the 

home. The district court dismissed all of borrower’s claims without 

explanation. The Fifth Circuit, however, reversed and remanded the 

case, finding borrower’s arguments to be questions of fact. If the facts 

in the complaint are true, JP Morgan breached the mortgage 

agreement for failing to endorse the insurance check, and that the 

breach could have caused the default, resulting in a wrongful 

foreclosure.  

Discovery Dispute: Bank’s Motion to Strike Expert Disclosure 

of Handwriting Witness, Borrower’s Motion to Compel 

Interrogatory Responses 

Becker v. Wells Fargo Bank, N.A., Inc., 2013 WL 5406894 (E.D. 

Cal. Sept. 25, 2013): Borrower seeks to introduce testimony of an 

expert witness to determine whether borrowers’ loan documents were 

“robo-signed.” Defendant objected because borrower’s robo-signing 

related claims involving forged documents were dismissed. Borrower 

claimed robo-signing was still pertinent to his negligence, emotional 

distress and UCL claims. The court denied defendant’s motion to strike 

the disclosure of the witness: defendant had neither alleged a “live” 

discovery issue, nor had it determined the expert would absolutely not 

provide relevant testimony.  

Borrower brought a motion to compel responses to many interrogatory 

requests. Most notable was his request that Wells Fargo and Wachovia 

explain how they became the owners/holders of the borrower’s loan. 

The court declined to compel a response because defendant’s 

explanation of corporate succession was sufficient. Borrower also asked 

defendants to identify how many of their trial modifications eventually 

became permanent. The court agreed with borrower that “the number 

of times defendant has permitted a trial modification to transform into 

a permanent modification has at least some degree of relevance to the 

fraud and unfair business practices claims.” Parties were ordered to 

meet and confer to determine that the borrower only wants the number 

of permanent modifications offered, not details about individual cases. 
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Loan Owner in Bankruptcy May Sell Loan “In the Ordinary 

Course of Business” without Bankruptcy Court Approval 

Miller v. Carrington Mortg. Servs., 2013 WL 5291939 (N.D. Cal. 

Sept. 19, 2013): Bankruptcy trustees “may enter into transactions, 

including the sale or lease of property . . . in the ordinary course of 

business, without a hearing.” Previously, this court granted a very 

limited summary judgment motion in favor of borrower, determining 

“that there is no genuine dispute that the loan at issue was transferred 

by [loan holder] while it was in bankruptcy (as [borrower] contends) 

and not before (as Defendants contend).” Now, the court addresses 

whether the loan holder – while in bankruptcy – could have sold 

borrower’s loan to a second entity without the bankruptcy court’s 

explicit approval. In selling either borrower’s loan by itself, or as part 

of a securitization with other loans, the owner of the loan did not 

violate bankruptcy law because the sale was in its “ordinary course of 

business.” The assignment of the loan from the original lender (in 

bankruptcy) to Wells Fargo was valid, and the eventual foreclosure 

proper. All borrower’s claims were dismissed.  

Glaski-type Claim Fails Because Borrower Could Not Show 

Defect in Foreclosure Process was Prejudicial 

Dick v. Am. Home Mortg. Servicing, Inc., 2013 WL 5299180 (E.D. 

Cal. Sept. 18, 2013): To state a valid wrongful foreclosure claim, a 

borrower must show that the problems in the foreclosure process that 

made it “wrongful” prejudiced borrower in some way, specifically, in 

their ability to pay their mortgage. Fontenot v. Wells Fargo Bank, N.A., 

198 Cal. App. 4th 256, 272 (2011). California courts have failed to find 

prejudice if a defaulting borrower cannot show that the improper 

foreclosure procedure (like an invalid assignment) “interfered with the 

borrower’s ability to pay or that the original lender would not have 

foreclosed under the circumstances.” If the proper party could have 

foreclosed, in other words, the borrower cannot sue the improper party 

who actually foreclosed. This court acknowledged borrower’s possible 

standing under Glaski v. Bank of Am., N.A., 218 Cal. App. 4th 1079 

(2013) to bring a wrongful foreclosure claim based on an improper 
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assignment of a loan to a trust after the trusts’ closing date, but 

declines to determine that question because the wrongful foreclosure 

claim was dismissed on Fontenot grounds.  

HOLA Applies to a National Bank, Preempts HBOR 

Marquez v. Wells Fargo Bank, N.A., 2013 WL 5141689 (N.D. Cal. 

Sept. 13, 2013): California federal district courts have adopted several 

different analyses to determine whether national banks, like Wells 

Fargo, can invoke HOLA preemption despite HOLA’s application to 

federal savings associations (FSA). The court acknowledged this split 

in authority: a majority of courts have applied HOLA preemption to 

national banks if the loan originated with a federal savings 

association, while a minority have analyzed what conduct is being 

litigated—if committed by the FSA, then HOLA is applicable, but if 

committed by a national bank, HOLA is inapplicable. This court sided 

with the majority, reasoning that borrowers originally contracted with 

an FSA and agreed to be bound by the terms of the DOT, which include 

regulation by HOLA and the OTS.  

After establishing HOLA as the appropriate preemption analysis, the 

court determined that each of borrower’s claims, including four HBOR 

claims, are preempted by HOLA. State laws regulating or affecting the 

“processing, origination, servicing, sale or purchase of . . . mortgages” 

are expressly preempted by HOLA. CC § 2923.55, which prevents 

servicers from taking foreclosure actions until contacting, or 

attempting to contact, a borrower to discuss foreclosure alternatives, 

“fall squarely” within HOLA express preemption. Dual tracking, 

prohibited by CC § 2923.6, also falls under “processing” mortgages, as 

does the requirement that servicers provide a single point of contact to 

borrowers seeking loan modifications (CC § 2923.7). Finally, requiring 

servicers to verify foreclosure documents before recording them is also 

preempted, as it also relates to “processing” and “servicing” of a loan. 

The court dismissed all of borrower’s claims.  

Dual Tracking: “Complete” Application & A Private Right of 

Action under CC 2924.12 
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Massett v. Bank of Am., N.A., 2013 WL 4833471 (C.D. Cal. Sept. 10, 

2013):  To receive a TRO based on a dual tracking claim, a borrower 

must demonstrate: 1) they submitted a “complete” application and 2) 

the application is still pending, but the servicer has initiated or 

continued foreclosure proceedings. Here, to prove they were likely to 

succeed on the merits on both the “complete” and pending elements, 

borrowers submitted two emails from a servicer representative, the 

first acknowledging receipt of their application and noting, “[w]e do not 

need any further documentation at this point in time.” The second, 

dated just 13 days before the TRO hearing and 15 before the scheduled 

sale stated: “The account is currently still in review.” These emails 

provided sufficient evidence that borrower’s application was complete, 

still pending, and that they were likely to prevail on a CC 2923.6 

claim. The court found a possible foreclosure sale to constitute 

“irreparable harm,” not based on the usual loss-of-home argument, but 

based on HBOR’s statutory scheme. CC 2924.12 “only authorizes relief 

‘[i]f a trustee’s deed upon sale has not been recorded.’ If the scheduled 

sale goes forward, then, plaintiffs will have no means of contesting 

Nationstar’s alleged dual-tracking.” Compared to the type of harm 

likely to be experienced by the borrowers, the TRO will only delay 

Nationstar’s ability to foreclose, should they deny borrower’s 

modification application. The balance then, tips in borrowers’ favor. 

Lastly, the court cited Jolley v. Chase Home Finance, LLC, 213 Cal. 

App. 4th 872, 904 (2013) in finding a public interest in prohibiting dual 

tracking. The court granted borrowers a TRO to postpone the 

foreclosure sale.  

Borrower’s “Counter Offer” to a Loan Modification Can 

Extinguish a Dual Tracking Claim 

Young v. Deutsche Bank Nat’l Tr. Co., 2013 WL 4853701 (E.D. Cal. 

Sept. 10, 2013): HBOR prevents servicers from foreclosing while a first 

lien loan modification is pending. If a servicer offers a loan 

modification, a borrower has 14 days in which to accept. If they do not, 

the servicer can proceed with the foreclosure. CC § 2923.6(c)(2). Here, 

borrower responded to a loan modification offer, within 14 days, but 

did so with a “counter offer,” not an acceptance. Servicer did not 
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respond to the counter offer and proceeded with the foreclosure after 

several months. The court found no dual tracking since borrowers 

failed to comply with the statute. Borrowers argued their counter offer 

responded to what they believed to be a modification offered related to 

the present litigation and settlement communications. Since 

settlement negotiations cannot be admitted as evidence, borrowers 

argued, their counter offer should not be considered by the court. 

Nothing, however, was offered in exchange for accepting the 

modification (like dismissing the action, for example), so the court did 

not find this argument persuasive. Additionally, borrowers’ claim that 

the modification offer was unreasonable and/or not in good faith also 

failed. Nothing in HBOR requires servicers to provide modifications, or 

instructs them on the quality of those modifications. The court denied 

the TRO.  

Borrower’s Motion to Strike Bank’s Affirmative Defenses 

Burton v. Nationstar Mortg., LLC, 2013 WL 4736838 (E.D. Cal. 

Sept. 3, 2013): Defendants must “affirmatively state any avoidance or 

affirmative defense[s]” when responding to a complaint. Fed.R. Civ. 

Proc. 8(c)(1). Affirmative defenses will be stricken, though, if legally or 

factually deficient. A legally insufficient affirmative defense will fail 

under any set of facts stated by defendant. A factually insufficient 

affirmative defense fails to give the plaintiff fair notice, i.e., state the 

“nature and grounds” for the defense. If the defense simply states a 

legal conclusion, without linking it to the facts of the case, it does not 

provide fair notice. Under each rubric, defendants bear the burden of 

proof. Here, borrower moved to strike all 20 of Nationstar’s affirmative 

defenses to his breach of contract and fraud claims as both legally and 

factually insufficient. The court agreed that 13 affirmative defenses 

were “bare bones” conclusions of law, devoid of facts, and ordered them 

stricken with leave to amend. Borrowers’ legally insufficient challenge 

to Nationstar’s statute of limitations and lack-of-tender defenses failed. 

Moving to strike a SOL defense “seeks resolution of legal and factual 

issues not available at this pleading stage.” If Nationstar amends their 

SOL defense to overcome its factual insufficiencies, it will remain as 

both legally and factually well-pled. Nationstar’s defense related to 
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tender also remains, as borrower’s use of a tender exception (that the 

sale would be void, not merely voidable), is premature at this stage.   

Rescinded NOD Moots CC 2923.5 & 2924 Claims; Fraud-Based 

Detrimental Reliance & Damages  

Tamburri v. Suntrust Mortg., Inc., 2013 WL 4528447 (N.D. Cal. 

Aug. 26, 2013): Before recording an NOD, servicers must contact, or 

attempt to contact, borrowers to discuss foreclosure alternatives. CC § 

2923.5. Under the previous version of this statute, and the operative 

one in this case, the sole remedy was postponing the sale. There was 

no remedy after a sale occurred. (Under HBOR, economic damages are 

available under CC § 2924.12 & 2924.19.) In this case, defendants 

rescinded the NOD and there is no pending foreclosure sale. The court 

granted summary judgment to defendants because borrower’s § 2923.5 

claim was mooted by the NOD rescission.  

Wrongful foreclosure claims are based on: 1) an illegal, fraudulent, or 

willfully oppressive foreclosure; 2) prejudicing the borrower; 3) who 

tendered the amount due under the loan. Here, the court granted 

summary judgment to defendants because the rescinded NOD negated 

the first two elements. Additionally, California courts have found no 

“preemptive right of action to determine standing to foreclose.”  

To allege fraud, a borrower must establish (along with servicer’s 

fraudulent conduct) detrimental reliance and damages. Here, borrower 

alleged she “would have behaved differently,” had her servicer not 

“misrepresented the identity of the owner of [the] loan,” allowing it to 

profit from a foreclosure, rather than modify the loan. “[B]ehaving 

differently, by itself, does not establish a claim for fraud. Plaintiff must 

have relied to her detriment in order to state a claim for fraud.” 

(emphasis original). Borrower could not demonstrate damages either; 

she was in default, knew her servicer, attempted to work with them to 

modify her loan, and was unsuccessful. Knowing who owned the loan 

would not have changed borrower’s situation. The court accordingly 

granted summary judgment to defendants on borrower’s fraud claim. 
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Servicer Wrongfully Foreclosed After Borrower Tendered the 

Amount Due on the NOD; Damages Assessed According to Loss 

of Home Equity 

In re Takowsky, 2013 WL 5183867 (Bankr. C.D. Cal. Mar. 20, 2013); 

2013 WL 5229748 (Bankr. C.D. Cal. July 22, 2013), aff’d, 2014 WL 

5861379 (B.A.P. 9th Cir Nov. 12, 2014): Notices of default must specify 

the “nature of each breach actually known to the [loan] beneficiary,” 

including a statement of how much the borrower is in default. 

Whatever the actual default amount, the amount listed on the NOD 

controls. Here, the NOD stated that borrower had breached the second 

deed of trust, and listed amounts due accordingly. It made no mention 

of senior liens. Borrower paid her servicer the amount due on the 

NOD. “In doing so, Plaintiff cured the only default explicitly listed in 

the NOD,” and by accepting that payment, servicer was prevented 

from foreclosing. Borrower’s actual default on the senior lien is not 

relevant because that default was not listed on the NOD. Servicer’s 

subsequent foreclosure was wrongful because servicer had no power of 

sale under the NOD. Further, borrower made servicer aware of its 

confusing misstatements regarding the amount required to prevent 

foreclosure, so servicer either knew, or should have known, that 

borrower believed she only had to cure the default on the second lien to 

prevent foreclosure.  

To determine damages, the bankruptcy court assessed borrower’s loss 

of home equity resulting from the wrongful foreclosure. Equity was 

calculated by taking the total value of the home and subtracting what 

borrower owed. The parties contested the property valuation, but the 

court accepted borrower’s estimation, based on expert testimony and 

appraisal. Borrower had significant home equity pre-foreclosure, so her 

damages were substantial (over $450,000). The court denied borrower’s 

request for damages to compensate her for moving and storage costs. 

She would have had to sell her home, or lost it to foreclosure 

eventually, the court reasoned, incurring those costs in due course. The 

court also denied damages related to emotional distress, pointing again 

to her likely property loss even without this foreclosure, her pre-

existing bankruptcy proceedings, and her choice to remain in the home 
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until the sheriff came to evict her, rather than leaving voluntarily 

before that stage. 

HAMP Guidelines Provide Benchmark for “Good Faith” 

Standards in Foreclosure Settlement Conferences 

US Bank, N.A. v. Rodriguez, 972 N.Y.S.2d 451 (Sup. Ct. 2013): 

Parties involved in residential foreclosures in New York state must 

undergo settlement conferences where both servicer and borrower 

must “negotiate in good faith” to reach a resolution, which includes a 

loan modification if possible. If the servicer evaluates borrower for a 

HAMP modification, the un-modified monthly payment must be 

greater than 31% of the borrower’s monthly gross income for the 

borrower to qualify. Here, servicer denied borrower a HAMP 

modification on two grounds. First, borrower’s mortgage payments fell 

below 31% of their gross monthly income. Borrowers pointed out (on 

multiple occasions) servicer’s incorrect principal and interest figures 

which set the mortgage payment too low. Second, the principal and 

interest could not be reduced by 10% or more, as required in a HAMP 

Tier 2 analysis. Borrowers objected to the use of a Tier 2 standard 

when they should have first been evaluated under Tier 1, according to 

HAMP guidelines. Servicer refused to comply with either request—for 

using the correct inputs or for evaluating under Tier 1 before Tier 2. 

The court found this conduct violated the duty to negotiate in good 

faith under New York law governing foreclosure settlement 

conferences. As a gauge for evaluating “good faith” conduct, the court 

used the HAMP guidelines themselves as “an appropriate benchmark 

[that] would enable the bank to abide by both state and federal 

regulations.” Since this servicer chose not to abide by the guidelines in 

evaluating borrower’s financial information, they did not make a “good 

faith” effort to negotiate. The court made clear that making a good 

faith effort will not, necessarily, result in a loan modification. The 

court ordered servicer to give borrower a “final detailed determination 

on his loan modification application, after review of all possible HAMP 

options,” and stopped interest accrual on borrower’s loan from the date 

servicer formally denied a modification.  
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Servicers Cannot Use “Investor Restrictions” as Excuse Not to 

Negotiate Settlement Conferences in Good Faith  

Deutsche Bank Nat’l Tr. Co. v. Izraelov, 2013 WL 4799151 (N.Y. 

Sup. Ct. Sept. 10, 2013): Parties involved in residential foreclosures in 

New York state must undergo settlement conferences where both 

servicer and borrower must “negotiate in good faith” to reach a 

resolution, which includes a loan modification if possible. Servicers 

who refuse to modify a loan because of an investor restriction “must 

provide the court or referee with suitable documentary evidence of the 

obstacle, and the court or referee may appropriately direct its 

production.” Further, if an investor restriction does exist, the servicer 

must make a good faith effort to convince the investor to waive the 

restriction for the borrowers in question, and to produce documentary 

evidence of this effort.  

Here, after servicer (HSBC) refused to consider borrowers for a HAMP 

modification, the referee required documentation of an investor 

restriction. HSBC produced a one-page document, an agreement 

between them and another HSBC entity, stating that they are not 

allowed to participate in HAMP modifications without “express 

permission.” Deutsche Bank was not mentioned. The referee also 

required evidence of HSBC’s good faith effort to obtain an investor 

waiver. Specifically, she required the documentation outlined by 

HAMP’s guidance on “good faith” efforts (See HAMP, “Q2301.”). The 

reviewing court agreed this was a reasonable request and that HAMP 

“good faith” standards are an acceptable gauge to judge a servicer’s 

conduct, “whether or not the loan qualifies for HAMP.” In this case, the 

court assumed HSBC made a good faith effort to obtain a waiver. But, 

after it received a waiver, it refused to consider borrower for a 

modification. This violated the “good faith” requirement for mandated 

settlement conferences under New York law. The court ordered the 

servicer(s) to request documentation from borrowers and to consider 

them, at least, for a HAMP modification. It also ordered that borrowers 

are not responsible for interest on their loan accruing from the date 

HSBC announced it could not offer any modification to borrowers 

(totaling over three years’ worth of interest).  
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Establishing a Duty of Care; Forbearance Agreement is 

Enforceable without Servicer Signature and Requires 

Servicer’s “Good Faith” Effort to Avoid Foreclosure; UCL 

Standing  

Lueras v. BAC Home Loan Servicing, LP, 221 Cal. App. 4th 49 

(2013): To allege negligence, borrowers must show their servicer owed 

them a duty of care. Generally, banks owe no duty to borrowers within 

a typical lender-borrower relationship. Courts disagree on whether an 

effort to modify a deed of trust is a typical lender activity, or whether it 

falls outside the lender-borrower relationship and imposes a duty on 

servicers. Here, borrowers alleged their servicer promised not to 

foreclose (orally and in writing) while considering borrowers for 

foreclosure alternatives, and then foreclosed without further 

communication. The Court of Appeal sided with the view that servicers 

owe no duty to “offer, consider, or approve” loan modifications. It 

acknowledged, however, that servicers do owe a duty “to not make 

material misrepresentations about the status of an application for a 

loan modification or about the date, time, or status of a foreclosure 

sale.” Because servicer materially misrepresented the status of 

borrower’s foreclosure sale, the Court of Appeal reversed the trial 

court’s dismissal of borrower’s negligence claim, directing it to allow 

borrowers to amend their complaint to allege a claim for negligent 

misrepresentation.    

Breach of contract claims must involve an enforceable contract. Courts 

look to the entire contract to discern the parties’ mutual intent and 

enforceability. Servicer argued the Forbearance Agreement (FA) at 

issue here was unenforceable because servicer had never signed it. The 

court quickly rejected this argument, citing servicer’s acceptance of FA 

payments, financial benefit under the HomeSaver Forbearance 

Program, and Barroso. And though servicer did not assert a statute of 

frauds defense, the court also rejected that theory, reasoning the FA 

was not an agreement to modify a loan (which would be subject to the 

statute of frauds).  
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In assessing servicer’s alleged breach of the FA, the court first turned 

to the contract language: “[I]f no feasible alternative can be identified 

[at the conclusion of the forbearance period], Servicer may commence 

or continue foreclosure proceedings . . . .” While there was no 

contractual obligation to modify or provide a foreclosure alternative, 

servicer did promise to “review” borrower to determine “whether 

additional default resolution assistance can be offered.” Second, the 

court read Fannie Announcement 09-05R—which “morally obligated” 

and “strongly recommended” servicers to work with borrowers “to 

identify the feasibility of, and implement, a more permanent 

foreclosure prevention alternative”—into the FA. In doing so, the court 

relied on the reasoning in West v. JP Morgan Chase Bank, N.A., 214 

Cal. App. 4th 780 (2013). In West, the Court of Appeal imposed 

Treasury Directives into a HAMP TPP agreement, requiring 

modification upon borrower’s successful completion of their TPP. Here, 

the FA was created by Fannie Mae’s HomeSaver Forbearance 

Program, and subject to Fannie Mae policy announcements. “While 

HAMP and . . . HomeSaver . . . differ, the guiding principle of West . . . 

is applicable here. Announcement 09-05R is similar to . . . HAMP 

supplemental directive 09-01 and sets forth ‘policy clarification and 

instruction.’” The court determined Fannie Announcement 09-05R 

required servicers to make a good faith effort to work with borrower to 

establish a foreclosure alternative and instructed the trial court to 

allow borrower to amend his complaint accordingly.  

To bring a UCL claim, borrowers must assert injury in fact (loss of 

property or money) arising from servicer’s unfair, unlawful, or 

fraudulent conduct. Time and effort spent collecting financial 

documents as part of a modification –or forbearance—application is de 

minimis effort and insufficient standing. A foreclosure sale does 

constitute injury sufficient for standing, as the court found here. 

Borrower did not, however, allege a causal link between the sale and 

servicer’s misconduct. Borrower can easily make this connection in an 

amended complaint, explaining how servicer’s misrepresentations led 

to an unexpected loss in property, and by alleging servicer’s failure to 

evaluate borrower for a foreclosure alternative “in good faith” led to 
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foreclosure. Unlike similar cases, borrower here can allege reasons 

other than his own default that contributed to foreclosure.   

Trial Period Plan: HAMP Eligibility Implied by HAMP 

Supplemental Directive 09-01 & Borrower’s TPP Compliance 

Bushell v. JP Morgan Chase Bank, N.A., 220 Cal. App. 4th 915 

(2013): Breach of contract claims hinge on establishing the existence of 

an enforceable contract. Here, borrowers alleged their TPP was an 

enforceable contract obligating their servicer to offer a good faith 

permanent loan modification. The TPP language provided: “If you 

qualify under the [HAMP Program] and comply with the terms of the 

[TPP], we will modify your mortgage loan.” Servicer argued, and the 

court agreed, that HAMP eligibility was a “condition precedent to 

permanent modification.” Before servicers extend a TPP offer, HAMP 

Supplemental Directive 09-01 requires them to: 1) ascertain whether 

borrowers meet threshold HAMP requirements; 2) calculate TPP 

payments; 3) determine that modification would financially benefit 

investors more than foreclosure. After receiving a signed TPP 

acceptance from borrower, servicers must confirm HAMP eligibility. If, 

during the TPP agreement, servicer discovers borrower does not meet 

HAMP requirements, servicer must “promptly communicate” that in 

writing. Borrowers in this case did not explicitly allege HAMP 

eligibility in their complaint, but the Court of Appeal determined their 

receipt of a TPP offer, servicer’s failure to promptly alert them of any 

disqualification, and their successful completion of the TPP, 

adequately alleged their HAMP eligibility. Consistent with West v. JP 

Morgan Chase, 214 Cal. App. 4th 780 (2013), this court determined 

Treasury Directives governing HAMP must be imposed on HAMP TPP 

agreements to make them lawful. Borrowers’ breach of contract, breach 

of good faith, promissory estoppel, and fraud claims are therefore valid 

and the court reversed the lower court’s sustaining of servicer’s 

demurrer.     

Non-HAMP Trial Period Plan: Basis for Breach of Contract and 

Breach of Good Faith Claims  
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Hamidi v. Litton Loan Serv. LP, No. 34-2010-00070476-CU-OR-

GDS (Cal. Super. Ct. Sacramento Cnty. Oct. 10, 2013): Both breach of 

contract and breach of the covenant of good faith and fair dealing 

claims depend on the existence of an enforceable contract. Here, 

servicer sent borrower a “Loan Workout Plan,” a proprietary trial 

modification, not a HAMP TPP. The “Plan,” however, almost exactly 

mirrored HAMP TPP language, requiring servicer’s signature to create 

an enforceable contract and promising a permanent modification if 

borrower complied with the “Plan.” Borrower complied, but the 

signature block under servicer’s name remained unsigned. Servicer 

argued that its failure to sign and return the “Plan” to borrower meant 

no contract had formed. Servicer further argued that cases finding 

enforceable contracts without a servicer’s signature (Corvello v. Wells 

Fargo Bank, N.A., 728 F.3d 878 (9th Cir. 2013); Barroso v. Ocwen Loan 

Servicing, LLC, 208 Cal. App. 4th 1001 (2012)) were inapposite, as 

they involved HAMP trial and permanent modifications, not 

proprietary plans. The court disagreed, overruling servicer’s demurrer 

and finding valid claims for breach of contract and the covenant of good 

faith and fair dealing, citing Barroso.     

HBOR Applies to Post-HBOR Conduct, Not Loan Origination 

Activities; “Complete” Application is a Factual Determination 

Oseguera v. Wells Fargo Bank, N.A., No. RG13671367 (Cal. Super. 

Ct. Alameda Cnty. Oct. 9, 2013): Statutes are usually not afforded 

retroactive effect without explicit statutory language specifying that 

intent. Here, borrower’s loan originated in 2003, thirteen years before 

the Homeowner Bill of Rights became effective on January 1, 2013. 

Borrower’s claims however, are based on HBOR’s dual tracking 

prohibitions that govern loan modification, not origination. “[N]othing . 

. . appears to limit [HBOR’s] applicability according to when the loan 

was entered into rather than determined by the application for the 

loan modification.” Further, the language of CC 2923.6 acknowledges 

that borrowers who may have been evaluated for modifications pre-

HBOR can nevertheless litigate viable HBOR claims based on servicer 

misconduct pertaining to post-HBOR modification applications (based 

on changed financial circumstances). The California Legislature, 
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therefore, clearly intended for dual tracking prohibitions to protect 

borrowers with pre-2013 loans, as applied to post-HBOR conduct.   

The court also rejected servicer’s argument that borrower’s application 

was incomplete; the completeness of borrower’s application is a 

“factual issue . . . not properly before the court on this demurrer.” 

Preliminary Injunction Granted: Dual Tracking Protections 

Apply to Subsequent Loan Modification Applications under 

Review; Deed of Trust Provides Security, No Additional Bond 

Necessary 

Isbell v. PHH Mortg. Corp., No. 37-2013-00059112-CU-PO-CTL 

(Cal. Super. Ct. San Diego Cnty. Sept. 6, 2013): Servicers cannot 

proceed with foreclosure activity while a borrower’s first lien loan 

modification application is pending. CC 2923.6(c). Servicers need not 

comply with this provision if borrower has already been evaluated for a 

modification. CC 2923.6(g). If, however, borrower submits 

documentation regarding a material change in financial circumstances, 

and submits another “complete” application, dual tracking protections 

are again activated to protect the borrower. CC 2923.6(g). Here, 

borrower submitted two applications before HBOR went into effect, 

both of which were denied. Borrowers then submitted a third 

application, post-HBOR, with no clear indication of any changed 

financial circumstances. This court held dual tracking protections 

nevertheless apply to borrower's third application, highlighting the 

portion of § 2923.6(g) which excuses servicers from evaluating 

applications “from borrowers who have already been evaluated . . .” 

Here, the court reasoned, borrower’s application was submitted and 

evaluated “based upon the interaction between [borrowers] and 

[servicer], who was demanding and receiving documentation for a loan 

modification.” Because servicer was “engaged in the modification 

process,” and the application was not submitted unilaterally “from 

borrowers,” the court determined that, in this case, dual tracking 

protections in CC 2923.6(c) operate independently from restrictions in 

CC 2923.6(g). In other words, CC 2923.6(g) does not extinguish CC 

2923.6(c) dual tracking protections if the servicer chooses to review 
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borrower’s second (or third, etc.) application. Because servicer chose to 

review borrower’s third application here, CC 2923.6(c) dual tracking 

protections apply to borrower regardless of a change in financial 

circumstances. The court accordingly granted a preliminary injunction 

and exercised its discretion in setting a zero-cash bond because 

servicer’s interests are protected by the security in the DOT.  

“Bona Fide” Tenant under the PTFA 

TDR Servicing LLC v. Smith, 2012 WL 9190761 (Cal. App. Div. 

Super. Ct. Aug. 29, 2012): The Protecting Tenants at Foreclosure Act 

(PTFA) requires purchasers of foreclosed properties to honor “bona 

fide” leases and serve a 90-day notice-to-vacate on “bona fide” tenants 

before commencing eviction. To qualify, leases must be arm’s length 

transactions and require rent not substantially less than fair market 

value. In this unlawful detainer action, the trial court entered 

judgment for the plaintiff-landlord, a bank who purchased the home at 

foreclosure and wanted to evict the existing tenant without complying 

with the PTFA. The trial court reasoned that as a “sub-tenant,” 

defendant did not enjoy bona fide status. The Appellate Division 

reversed, granting possession to tenant and remanding the case to 

determine his bona fide status. In so doing, the trial court may look at 

all appropriate evidence, including tenant’s rent, access to specific 

rooms, a written or oral lease, and evidence that tenant may not have 

actually lived on the premises. But “sub-tenant” status is not enough to 

disqualify a tenant from PTFA protection. 

Class Action Fairness Act & Misjoinder 

Visendi v. Bank of Am., N.A., 733 F.3d 863 (9th Cir. 2013): “Mass 

actions,” civil suits that involve 100 or more proposed plaintiffs, are 

subject to federal removal under the Class Action Fairness Act (CAFA). 

CAFA’s language specifies that the class merely propose a joint 

proceeding by alleging common questions of law or fact. Here, 137 

proposed plaintiffs alleged damages caused by defendants’ “common 

plan or scheme.” Accordingly, defendants removed the case to federal 

district court and then moved for misjoinder. That court remanded the 
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case to state court because it failed to find “common questions of law or 

fact.” The Ninth Circuit reversed, explaining the district court’s 

misinterpretation of CAFA. The court should have only considered 

whether the proposed class: 1) included 100 or more plaintiffs and; 2) 

proposed a joint action based on alleged common questions. CAFA 

application is not determined by assessing whether plaintiffs actually 

presented common questions. Under a proper CAFA analysis, 137 

proposed plaintiffs fulfilled the numerosity requirement (borrowers 

unsuccessfully argued the 95 properties at issue prevented CAFA 

removal, but CAFA applies to “persons,” not properties). Second, 

borrowers proposed a joint trial because four claims related to all 

borrowers. Whether or not the court believed borrowers’ claims 

actually presented common questions of law or fact should have been 

immaterial to its CAFA analysis. The Ninth Circuit reversed the 

district court, determining that federal jurisdiction was proper under 

CAFA.   

The Ninth Circuit agreed, however, with the district court’s 

assessment that this proposed action did not actually involve common 

questions. Joinder is proper if plaintiffs’ claims arise from the same 

transaction or occurrence and there are common questions of law or 

fact. Here, borrowers’ properties spanned many states, their mortgages 

originated with different loan transactions, their relationships with the 

25 defendants varied, and their claims (relating to loan securitization 

and defendant’s lending practices) require separate factual analyses. 

Accordingly, the Ninth Circuit instructed the district court to dismiss 

plaintiffs’ claims, save the claims of the named plaintiff. The CAFA 

and permissive joinder analyses were separate and unrelated.   

Effect of Abandonment on Automatic Stay; Sua Sponte 

Annulment of Stay 

In re Gasprom, Inc., 500 B.R. 598 (B.A.P. 9th Cir. 2013): A 

bankruptcy court may issue an abandonment order upon 

determination that property is abandoned by the bankruptcy trustee. 

The property, then, is no longer owned by the estate. Rather, property 

formally held by a corporate entity, and then the bankruptcy estate, 
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reverts to the individual debtor. Because the automatic stay protects 

“property of the debtor,” an abandonment order alone does nothing to 

lift the stay with respect to the abandoned property. Here, the 

bankruptcy court misapplied the automatic stay to the abandonment 

rule, finding that its abandonment order pertaining to debtor’s 

inoperable gas station effectively lifted the stay, allowing a pending 

foreclosure to continue. The Ninth Circuit Bankruptcy Appellate Panel 

(BAP) disagreed: “there is no legal basis for excluding corporate 

debtors from the protection explicitly afforded to all debtors under [the 

automatic stay].” The abandonment order transferred the property 

back to the individual debtor and the automatic stay should have 

prevented the foreclosure. 

The bankruptcy court also, in the alternative and sua sponte, annulled 

the stay, which retroactively validated the post-abandonment 

foreclosure. Annulling an automatic stay requires a weighing of 12 

factors and balancing of party equities. This bankruptcy court 

predicated its annulment on only one factor: its own previous decision 

that the abandonment order lifted the stay and the foreclosure could 

proceed. The Ninth Circuit BAP again disagreed. Absent any weighing 

of factors or equities, and without allowing the parties to brief 

annulment, the bankruptcy court abused its discretion by sua sponte 

annulling the stay. The BAP vacated the bankruptcy court’s orders: 1) 

denying debtor’s anticipated motions to set aside the foreclosure and to 

show cause for contempt for violations of the automatic stay; and 2) 

annulling the stay.      

Relief from Automatic Stay: Application through Several 

Bankruptcies 

In re Alakozai, 499 B.R. 698 (B.A.P. 9th Cir. 2013): Filing a 

bankruptcy petition stays all debt-related activity, including 

foreclosure activity, against the debtor until the case is dismissed or 

discharged. Creditors may petition the court for relief from the stay 

which enables them to continue debt-collecting activities, like 

foreclosure. Usually, relief from an automatic stay applies only to a 

particular bankruptcy case. Beginning in 2005, though, creditors have 
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been able to petition for a more particularized type of relief related to 

real property (“in rem” relief), outlined in 11 U.S.C. § 362(d)(4). If a 

creditor can prove that the debtor filed multiple bankruptcies in a 

scheme to delay that creditor’s foreclosure activities, the creditor may 

obtain relief under this provision. This relief is binding (as applied to 

the particular real property) on any other bankruptcy cases filed 

within two years. In this case, husband and wife borrowers filed a 

series of six bankruptcy petitions after defaulting on their mortgage. 

Their credit union filed an in rem motion for relief from the stay of the 

fourth bankruptcy (which was filed by Mr. Alakozai only) under § 

362(d)(4) and pertaining to the Alakozai home. Relief was granted and 

the in rem order recorded. On the same day that Mrs. Alakozai filed 

their fifth bankruptcy petition, the credit union foreclosed and 

purchased the Alakozai home. During the fifth case, the credit union 

began unlawful detainer proceedings, which were still pending when 

the Alakozais filed a sixth and joint bankruptcy petition. The credit 

union filed a motion for relief from the stay to prosecute the UD case in 

state court. The bankruptcy court granted relief and the Alakozais 

appealed. The Ninth Circuit Bankruptcy Appellate Panel agreed that 

the in rem order granting the credit union relief from the fourth stay 

applied to the fifth stay under § 362(d)(4) and the credit union rightly 

foreclosed. Borrowers contested the findings of fact in granting the in 

rem order in the fourth case, but they should have done so by 

appealing that decision. They cannot now attack the final in rem order, 

two bankruptcies removed. The fact that Mrs. Alakozai contested the 

in rem order from a bankruptcy case her husband filed does not change 

the outcome. Relief granted under § 362(d)(4) follows the property 

through subsequent bankruptcies, not the petitioner.     

2010 Modification Application is Basis for Valid Dual Tracking, 

UCL “Unfair,” and Negligence Claims 

Ware v. Bayview Loan Servicing, LLC, 2013 WL 6247236 (S.D. 

Cal. Oct. 29, 2013): This case follows a preliminary injunction based on 

borrower’s CC 2923.6 dual tracking claim. Ware v. Bayview Loan 

Servicing, LLC, 2013 WL 4446804 (S.D. Cal. Aug. 16, 2013). On this 

motion to dismiss, the court again rejected borrowers’ dual tracking 
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claims based on a rejected short sale application (CC 2923.6 only 

applies to modifications) and on borrowers’ 2013 modification 

application based on a barebones allegation of changed financial 

circumstances. As with the PI, however, the court found borrowers’ 

third dual tracking claim meritorious. Borrowers alleged dual tracking 

based on servicer’s 2013 foreclosure activity, which occurred before 

servicer made a determination on borrowers’ 2010 modification 

application. “Because [borrowers] have a first lien loan modification 

application pending after January 1, 2013, [HBOR] applies.” Servicer’s 

non-retroactivity argument is misplaced. HBOR is not retroactive, but 

borrowers allege violations of HBOR that occurred after its enactment. 

The motion to dismiss on this third dual tracking claim was denied.   

The “unfair” prong of a UCL claim requires conduct that was 

misleading, against legislatively stated public policy, or “immoral, 

unethical, oppressive, unscrupulous or substantially injurious to 

consumers.”  Borrower’s valid dual tracking claim based on a 2010 

modification application and 2013 foreclosure activity could be deemed 

unfair under the UCL. This “unethical, oppressive, and injurious 

conduct” “would substantially injure consumers without any 

countervailing benefits to consumers or competition.” Borrowers’ 

requisite harm is evidenced by the foreclosure and their UCL claim 

survived the motion to dismiss.   

Negligence claims require a duty of care owed from servicer to 

borrower. Generally, banks owe no duty to borrowers within a typical 

lender-borrower relationship. Many courts use the Biankaja test to 

determine whether a duty of care existed between a financial 

institution and borrower. This court found a possible duty of care 

under Biankaja’s six-factor test, even without a TPP or permanent 

modification in place. Interestingly, the court used res ipsa loquitur to 

assume “serious defects” in servicer’s record-keeping abilities, 

evidenced by their inability to make a determination on borrowers’ 

three year-old modification application. “[Servicer] could very well owe 

[borrowers] a duty of care to keep proper records. . . . and to timely 

respond to loan modification applications.” Servicer’s motion to dismiss 

borrowers’ negligence claim was denied.  
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Delayed Discovery Doctrine; RESPA Damages; FCRA Pleading 

Standards; Rosenthal Act Claims Must Allege Topic of 

Harassing Phone Calls 

Hutchins v. Bank of Am., N.A., 2013 WL 5800606 (N.D. Cal. Oct. 28, 

2013): Statutes of limitations (SOL) bar untimely claims. SOLs can 

toll, however, upon plaintiff’s showing he or she did not discover the 

facts giving rise to their claims within the SOL period. The California 

“Delayed Discovery Doctrine” allows plaintiffs to toll an SOL this way 

if they can show their delay resulted despite “diligent investigation of 

the circumstances of the injury,” and that they could not have 

“reasonably discovered” the pertinent facts within the SOL timeframe. 

Here, borrower adequately pled a fraud cause of action against his 

servicer for changing his assets and net worth valuations on the 

original loan documents without his knowledge or consent. While 

borrower specified that he did not discover this fraud until well after 

the SOL expired, he failed to allege reasons for this delay. The court 

dismissed the claim and instructed borrower to amend his complaint to 

include facts regarding his possession of loan documents and why he 

waited years before reviewing them. If he can adequately allege an 

equitable tolling of the SOL based on the delayed discovery doctrine, 

his fraud, wrongful foreclosure (fraud in the execution), intentional 

and negligent infliction of emotional distress, and UCL claims may 

survive. Each is based on servicer’s loan origination fraud. (Borrower 

must also establish servicer owed him a duty of care under the 

Biankaja factors to plead NIED.) 

In pleading a RESPA claim based on servicer’s failure to adequately 

respond to a valid QWR, borrowers must show actual damages 

resulting directly from servicer’s failure. Here, borrower alleged 

servicer failed to respond to his requests for an accurate amount due 

on his loan, which borrower specifically requested because of servicer’s 

multiple and conflicting amount due statements. Borrower improperly 

pled damages based on “any amount claimed by [servicer] that exceeds 

the true amount.” Had borrower alleged he actually paid amounts 

above and beyond what was due, that amount could constitute actual 
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damages. The RESPA claim was dismissed with leave to allege actual 

damages caused by the RESPA violation.   

The Fair Credit Reporting Act requires “furnishers” of credit 

information—like mortgage servicers—to report accurate information 

to credit reporting agencies (CRAs). If a borrower disputes credit 

information with a CRA, the CRA notifies the furnisher, which must 

conduct an investigation and correct any inaccuracies. The duty to 

report accurate information does not provide borrowers with a private 

right of action, but the duty to respond to a dispute does. Negligent 

violations of the dispute rule provide for actual damages; intentional 

violations provide for actual damages, penalties, and punitive 

damages. Here, borrower alleged servicer’s intentional violation of its 

duty to investigate and respond to a credit dispute. Servicer had 

responded to the CRA’s dispute notice and the CRA reported to 

borrower that the credit information was accurate. The statute 

requires investigations be “reasonable:” “whether the furnisher’s 

procedures were reasonable in light of what it learned about the 

nature of the dispute from the description in the CRA’s notice of 

dispute.” The court dismissed borrower’s FCRA claim with leave to 

amend to allege servicer did not conduct a reasonable investigation.  

California’s Rosenthal Fair Debt Collection Practices Act sets 

limitations on the types of communications debt collectors can have 

with debtors, prohibiting harassing phone calls. Here, servicer 

qualifies as a “debt collector” under the Act’s broad definition, and its 

behavior was harassment. Seven or more phone calls per day, some 

before 8:00 am, and calling debtor at his work place, all constitute 

harassment. To bring a valid Rosenthal claim, however, borrower must 

describe the topic of the communications. “Contact by a lender or loan 

servicer for the purpose of restructuring payments on a debt is not 

‘collection of a debt’ when the lender or servicer does not demand 

payment for past amounts owed and the contact is merely 

informational.” Borrower’s claim was dismissed with leave to amend.    

Telephone Consumer Protection Act’s Cell Phone Provisions; 

RESPA’s QWR Requirements & Privacy Defense 
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Mashiri v. Ocwen Loan Servicing, LLC, 2013 WL 5797584 (S.D. 

Cal. Oct. 28, 2013): The Telephone Consumer Protection Act (TCPA) 

prevents entities from harassing consumers via both landlines and cell 

phones. Certain types of debt collection calls are allowed by the TCPA 

if made by landline. Debt collectors using cell phones do not enjoy this 

exception. The TCPA bans harassing calls to cell phones that use 

automatic dialing systems or pre-recordings. To allege a TCPA cell 

phone violation, plaintiffs must show: 1) defendant made the call(s); 2) 

using an automatic dialing system or prerecording; and 3) plaintiff 

incurred charges for the call (damages). The statute does not require 

plaintiffs to plead the second element with particularity. Rather, 

courts can ascertain from facts alleged in the complaint that an auto 

dialing system or recording were possibly used. Borrowers here were 

fairly specific in their pleading: servicer called borrower’s cell phone 

twice daily for two months, totaling more than 100 calls, “using an 

automatic dialing system or artificial/prerecorded voice.” Combined 

with borrower’s assertion that he was charged for those calls, his claim 

constituted a valid TCPA cause of action. Servicer’s contention that 

borrower expressly consented to the contact is an affirmative defense 

servicer bears the burden to show; it does not impact borrower’s prima 

facie claim.  

QWRs are written communications from the borrower (or his or her 

agent) to the borrower’s financial institution. They must clearly 

identify the borrower, explain why borrower believes there is an error 

pertaining to their loan’s servicing, or clearly identify information 

sought. Servicers violate RESPA by not adequately responding to valid 

QWRs. Here, borrowers attorney wrote servicer twice asking it to 

explain inconsistent account statements and to provide borrower with 

an accurate list of charges and fees and the current amount of interest 

on the loan. Alleging inconsistencies in account documents adequately 

explains why borrower believes his account was in error and 

constitutes a valid QWR.  

Servicer cited several privacy statutes to argue it did not have to 

respond to the QWR, even if it was valid. First, it alleged it could not 

respond to a non-borrower initiated QWR because of its “affirmative 
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duty to protect the confidentiality of a customer’s nonpublic personal 

information.” That duty though, does not apply if it would interfere 

with servicer’s compliance with a law, like RESPA. Second, servicer 

argued the California Financial Code prevented a third party from 

receiving information about a debtor. The court disagreed, citing the 

exception allowing authorized third parties, like a debtor’s fiduciary or 

representative, to request and obtain debtor information. Here, 

borrower’s attorney clearly indicated that he was soliciting the 

information on behalf of borrower. He was an authorized third party 

and servicer was required to respond. Lastly, though servicer did not 

specifically address it, RESPA gives servicers two options after 

receiving a valid QWR: 1) provide the information, or 2) explain why 

servicer is unable to comply. Silence is not an option and servicer 

therefore violated RESPA.        

“Actual damages” are required for RESPA claims and must stem from 

the RESPA violation itself. Borrower’s “worry, emotional distress, 

anxiety, humiliation, and out-of-pocket expenses,” not yet determined, 

and attorney fees, are sufficient damages and borrower’s RESPA claim 

was not dismissed.     

FHA-HAMP Permanent Modification is an Enforceable 

Contract: RFDCPA, UCL, & Breach of Contract Claims; 

Conditional Promises are not “Clear & Unambiguous” 

Esquivel v. Bank of Am., N.A., 2013 WL 5781679 (E.D. Cal. Oct. 25, 

2013): California’s Rosenthal Fair Debt Collection Practices Act 

prohibits various debt collection activities of “debt collectors,” as 

defined by the Act: “any person who, in the ordinary course of business, 

regularly, on behalf of himself or herself or others, engages in debt 

collection.” Unlike the federal Fair Debt Collection Practices Act, 

Rosenthal does not specifically exclude entities that acquired debt 

before the debt was in default. Here, servicer acquired borrower’s 

mortgage before borrower defaulted on the loan. The court 

nevertheless found servicer was a “debt collector” under the expansive 

RFDCPA definition. Additionally, the Ninth Circuit recently decided a 

district court split on whether “non-foreclosure collection efforts 
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related to a mortgage” constitutes “debt collection” under the RFDCPA. 

Citing Corvello v. Wells Fargo Bank, N.A., 728 F.3d 878 (9th Cir. 

2013), the court agreed that servicer’s non-foreclosure activity 

(demanding mortgage payments at borrower’s pre-modification rate, 

reporting a default to credit reporting agencies) qualified as “debt 

collection,” and borrower had adequately pled a RFDCPA claim.  

To bring a UCL claim, borrowers must assert an injury in fact (loss of 

property or money) arising from servicer’s unfair, unlawful, or 

fraudulent conduct. Here, borrowers allege their servicer’s failure to 

treat their loan as permanently modified under their FHA-HAMP 

modification contract resulted in borrowers’ needless acceptance of a 

secondary HUD lien on their home (which was a condition of the 

modification), and incorrect credit reports which led to economic 

damages. These injuries were directly caused by servicer’s breach of 

the modification agreement and provide adequate UCL standing. 

Borrowers attached their permanent FHA-HAMP modification 

agreement to their complaint and are not required to plead which 

specific contractual provisions servicer breached. Further, borrowers 

have adequately pled damages by alleging their credit was unfairly 

and negatively affected by servicer’s breach.  

Promissory estoppel claims can substitute for breach of contract claims 

in certain circumstances when consideration is absent. Promises that 

are conditioned on future acts, however, should be pled as breach of 

contract claims. Here, servicer promised to bring borrower’s loan 

current if borrower agreed to a second lien on the home, held by HUD. 

Because this promise amounted to a bargained for exchange, it must 

be pled as breach of contract claim. The promissory estoppel claim was 

dismissed. 

HOLA Preemption Survives Assignment and Merger to 

Preempt State Foreclosure Claims Based on National Bank’s 

Conduct 

Terrazas v. Wells Fargo Bank, N.A., 2013 WL 5774120 (S.D. Cal. 

Oct. 24, 2013): The Home Owners’ Loan Act (HOLA) and the (now 
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defunct) Office of Thrift Supervision (OTS) regulations govern lending 

and servicing practices of federal savings banks. HOLA and OTS 

regulations “occupy the field,” preempting any state law that attempts 

to regulate lending and servicing. Here, borrowers brought state law 

based foreclosure claims against their servicer, a national bank. 

Normally, national banks are regulated by the National Banking Act 

and Office of the Comptroller of the Currency (OCC) regulations. 

Under those rules, state laws are only subject to conflict preemption 

and stand a much better chance of surviving a preemption defense. 

Borrowers’ loan originated with a federal savings association, which 

then assigned the loan to Wachovia, which merged with Wells Fargo. 

This court decided that a national bank like Wells Fargo can assert 

HOLA preemption based solely on the loan’s origination with a federal 

savings association. Without independent analysis, this court referred 

to district court decisions within the Ninth Circuit for two premises: 1) 

“Courts have allowed successor entities not subject to HOLA to assert 

HOLA preemption where the loan at issue originated with ta federal 

savings bank;” and 2) “HOLA . . . regulations have also been applied to 

conduct by a successor entity that occurs after a federal savings bank 

merges with a national bank, where the loan originated with a federal 

savings bank before the merger” (emphasis original). After allowing 

Wells Fargo to assert HOLA preemption, this court quickly found all 

borrowers’ state law claims preempted under HOLA’s “processing, 

origination, servicing, sale or purchase of” clause.      

Rejection of Glaski 

Pugh v. JP Morgan Chase Bank, N.A., 2013 WL 5739147 (E.D. Cal. 

Oct. 22, 2013): In general, California borrowers do not have standing to 

allege violations of pooling and servicing agreements (PSAs), contracts 

between their lender and a third party trust. Here, borrower cited 

Glaski v. Bank of Am., N.A., 218 Cal. App. 4th 1079 (2013), a recent 

California Court of Appeal case that did grant borrower standing to 

challenge a foreclosure based on PSA violations and New York trust 

law. This court noted Glaski in a footnote, choosing not to follow it: 

“Glaski is not persuasive. First . . .  Glaski is a nonbinding state 

appellate decision. Second, the Glaski decision was based on New York 
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law. Nothing [here] indicates that New York law should apply, nor do 

[borrowers] assert any claims arising under New York law.” Servicer’s 

motion to dismiss all borrowers’ claims was granted.  

Valid ECOA Claim; ECOA Damages; UCL Standing 

Murfitt v. Bank of Am., N.A., 2013 WL 7098636 (C.D. Cal. Oct. 22, 

2013): Borrowers can pursue two avenues to gain relief under the 

Equal Credit Opportunity Act (ECOA): 1) show servicer failed to 

provide a timely written notice of a modification denial; or 2) show 

servicer took an adverse action against borrower without providing 

sufficient reasoning. The first claim requires borrower’s submission of 

a “complete application,” as determined by servicer. Servicers must 

give borrowers written denials regardless of borrower’s default status, 

but borrowers must demonstrate they were current on their mortgage 

to bring an adverse action claim. Here, borrower brought an ECOA 

claim under each provision. First, borrower alleged he complied with 

all servicer’s requests for financial information and that servicer 

represented that his application was complete, but did not provide him 

with a determination within 30 days, as required. These allegations 

are sufficient to get past the pleading stage. The “completeness” of 

borrower’s loan modification application is a triable issue of fact. On 

borrower’s second claim, that servicer did not explain its “adverse 

action,” borrower also adequately pled a ECOA violation. After an 

initial approval, borrower was then told his application had been 

denied, received notices of servicer’s intent to accelerate the loan, and 

had a foreclosure sale scheduled. Servicer eventually determined these 

actions were taken in error, and gave borrower a TPP and then a 

permanent modification. Borrower’s ultimate success in obtaining a 

modification (after three years) does not erase servicer’s adverse 

actions and servicer is liable under ECOA. The requirement that a 

borrower be current on the loan to bring an adverse action does not 

apply in this case because servicer did not “refuse to extend additional 

credit under an existing credit arrangement.” Rather, it approved of 

the modification, and then revoked that approval. Also, borrower 

alleged he was current when he applied for a loan modification.  
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Valid ECOA claims provide for actual, compensatory, and punitive 

damages, equitable relief and attorneys’ fees and costs. Punitive 

damages may be recovered independent of a showing of actual 

damages. Here, borrowers’ valid ECOA claims survived servicer’s 

motion to dismiss insofar as borrower claimed punitive damages. The 

court found it possible that servicer recklessly disregarded ECOA’s 

requirements. The court dismissed the claims for actual and 

compensatory damages (with leave to amend) for failure to describe 

specific facts outlining borrower’s costs resulting from the ECOA 

violations. Borrower must draw a direct connection between servicer’s 

failure to provide a timely denial and failure to account for its adverse 

actions, and borrower’s purported late fees and excess interest. Simply 

alleging late fees and interest is not sufficient.  

To bring a UCL claim, borrowers must not only show economic injury, 

but that the injury was caused by servicer’s unfair conduct. Here, 

borrower can plead a valid “unlawful” UCL claim based on servicer’s 

ECOA violations, but borrower must amend their complaint to allege a 

direct connection between his incurred late fees and interest and 

servicer’s ECOA violations. Borrower has also alleged a valid claim 

under the “unfair” prong of the UCL by describing servicer’s dual 

tracking activities. If borrower can allege standing in an amended 

complaint, he will have two bases for a UCL claim.   

UCL Standing 

Bullwinkle v. U.S. Bank, N.A., 2013 WL 5718451 (N.D. Cal. Oct. 21, 

2013): To bring a UCL claim, borrowers must assert an injury in fact 

(loss of property or money) arising from servicer’s unfair, unlawful, or 

fraudulent conduct. In this unlawful foreclosure case, borrower 

brought a UCL claim alleging: 1) economic loss based on loan 

payments to the wrong entity; 2) attorney’s fees; and 3) ruined credit. 

None of these assertions afforded borrower UCL standing. First, 

borrower had to make mortgage payments regardless of who she paid, 

so she was “not actually . . . deprived of any money,” even if the 

payments went to the wrong entity. Second, legal fees cannot form the 

basis of a UCL injury. Lastly, a ruined credit score or negative report 
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made to a credit agency does not, absent some showing of further 

economic damage, amount to lost property or money. All three alleged 

“losses” result more from borrower’s default than from servicer’s 

alleged improper loan assignments. The UCL claim was accordingly 

dismissed with prejudice.     

FDCPA “Debt Collector:” Timing of Default is Based on Loan 

Origination if Creditor Obtained Loan through Merger 

Norma J. v. Wells Fargo Bank, N.A., 2013 WL 5673469 (E.D. Cal. 

Oct. 17, 2013): The Fair Debt Collection Practices Act (FDCPA) 

prevents debt collectors from using unfair debt collection practices. If 

an entity or person obtained a debt when it was not in default, that 

entity or person is not considered a “debt collector” under the FDCPA. 

Here, Wells Fargo obtained borrower’s loan by merging with Wachovia, 

which had acquired the loan by purchasing World Savings Bank, 

borrower’s original creditor. Wells Fargo, then, “is not only much like 

the original creditor, it is the original creditor” (emphasis original). 

The relevant time period to evaluate default is, accordingly, when 

World Savings Bank obtained the debt. Because the debt was obviously 

not in default at origination with World Savings Bank, Wells Fargo is 

not a “debt collector” under the FDCPA. “[T]hrough its merger with 

[borrower’s] previous mortgage company, [Wells Fargo] did not obtain 

[borrower’s] mortgage while it was in default.” And because borrower 

cannot amend her complaint to change this fact, her FDCPA claim was 

dismissed with prejudice.  

Negligence: No Duty without a TPP; Rejection of Glaski 

Newman v. Bank of N.Y. Mellon, 2013 WL 5603316 (E.D. Cal. Oct. 

11, 2013): Negligence claims require a duty of care owed from servicer 

to borrower. Generally, banks owe no duty to borrowers within a 

typical lender-borrower relationship. Courts disagree on whether an 

effort to modify a deed of trust is a typical lender activity, or whether it 

falls outside the lender-borrower relationship and imposes a duty on 

servicers. Here, borrower was given the usual servicer run-around as 

he attempted to submit his modification application. The court 
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described servicer as “less than responsive” to borrower, but its 

treatment of borrower did not go beyond the bounds of the lender-

borrower relationship. The court distinguished cases where a duty was 

found arising from modification efforts, as involving successful TPPs or 

clear promises to modify. Here, there was neither, and the negligence 

claim was dismissed. 

In general, California borrowers lack standing to allege violations of 

pooling and servicing agreements (PSAs), contracts between their 

original lender and a third party trust. Here, borrower cited Glaski v. 

Bank of Am., N.A., 218 Cal. App. 4th 1079 (2013), a recent California 

Court of Appeal case that did grant borrower standing to challenge a 

foreclosure based on PSA violations and New York trust law. This 

court noted Glaski in a footnote (as in Pugh, above), choosing not to 

follow it: “[N]o courts have yet followed Glaski and Glaski is in a clear 

minority on the issue. Until either the California Supreme Court, the 

Ninth Circuit, or other appellate courts follow Glaski, this Court will 

continue to follow the majority rule.” 

Widows & Orphans Trial Period Plans: Valid Negligence and 

UCL Claims; Promissory Estoppel Claim Must Allege a Clear, 

Unambiguous Promise 

McGarvey v. JP Morgan Chase Bank, N.A., 2013 WL 5597148 

(E.D. Cal. Oct. 11, 2013): The “widows and orphans” issue is becoming 

increasingly problematic for owners who either inherit property or 

receive it as part of a divorce settlement. Problems arise when 

servicers refuse to work with these titled owners on loan modifications 

or other foreclosure alternatives because they are not the borrowers 

listed on loan documents. Here, the property-transfer occurred before 

borrower’s death, executed when she quitclaimed the property to a 

trust with herself and her daughter as trustees. The original servicer 

approved of the transfer and accepted timely loan payments from 

plaintiff-owner for five years following borrower’s death. When 

plaintiff-owner fell behind on payments and asked a new servicer for a 

loan modification, servicer initially refused because plaintiff-owner 

was not the borrower. Servicer did, however, treat her as the borrower 
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for purposes of foreclosure (NOD declaration asserted servicer had 

communicated with “the borrower” to explore foreclosure alternatives; 

borrower had been deceased for years). Servicer eventually agreed to a 

TPP with plaintiff-owner, but ultimately refused to modify, despite 

plaintiff-owner’s TPP compliance, because she was a non-borrower.  

Negligence claims require a duty of care owed from servicer to 

borrower (or here, plaintiff-owner). Generally, banks owe no duty to 

borrowers within the bounds of a typical lender-borrower relationship.  

Courts disagree on whether an effort to modify a deed of trust is a 

typical lender activity, or whether it falls outside that relationship and 

imposes a duty on servicers. This court found that servicer’s 

solicitation of plaintiff-owner’s loan modification application, after 

being informed of borrower’s death, gave rise to a duty to treat 

plaintiff-owner with reasonable care. “It is entirely foreseeable that 

plaintiff . . . would attempt to take advantage of defendant’s loan 

modification offers in order to stave off foreclosure and that plaintiff 

would suffer damages as a result of defendant’s unnecessary delays.” 

The court also found a duty under the Biankaja factors, and simply 

because of servicer’s assertions that it did not enjoy a lender-borrower 

relationship with plaintiff-owner. Offering a non-borrower a loan 

modification “that [servicer’s] own policies apparently do not permit it 

to honor,” does not fall within the scope of a conventional lender-

borrower relationship. The court denied servicer’s motion to dismiss 

plaintiff-owner’s negligence claim.  

To bring a UCL claim, borrowers must assert an economic injury 

arising from servicer’s unfair, unlawful, or fraudulent conduct. Here, 

plaintiff’s continued payment on borrower’s loan, for which plaintiff 

was not personally liable, constitutes injury directly caused by 

servicer’s failure to process plaintiff’s loan assumption, to treat her as 

the borrower,  and by entering into a TPP with her. A viable negligence 

claim serves as a basis for an “unlawful” prong claim; servicer’s actions 

rise to the level of “immoral, unethical, oppressive,” and fulfill the 

“unfair” prong; other consumers could be misled by servicer’s mixed 

messages, as plaintiff-owner was, fulfilling the fraudulent prong.  
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To assert a promissory estoppel claim, borrowers must allege servicer 

made a clear and unambiguous promise. Here, plaintiff-owner relied 

on: 1) modification offer letters sent to the property; 2) the loan 

modification agreement; and 3) the trial period plan, an agreement 

between servicer and plaintiff, not borrower. The court deemed the 

first two categories of documents as insufficient to meet the “clear and 

unambiguous” standard because all were addressed to plaintiff’s 

deceased mother, the borrower on the loan. The third failed because a 

TPP agreement “does not equate to a promise to offer a permanent 

loan modification.” Further, servicer’s interactions with plaintiff-owner 

did not create a promise “to treat her as the borrower for purposes of 

modifying the Loan.” If anything, servicer’s erratic and confused 

communications with plaintiff-owner created a situation of significant 

ambiguity. Plaintiff’s promissory estoppel claim was dismissed with 

leave to amend to possibly demonstrate that servicer did promise to 

review plaintiff-owner for a loan modification “in good faith,” under the 

reasoning in Alimena v. Vericrest Fin. Inc., 964 F. Supp. 2d 1200 (E.D. 

Cal. 2013)). 

Reverse Mortgages and the “95% Rule” 

Santos v. Reverse Mortg. Solutions, Inc., 2013 WL 5568384 (N.D. 

Cal. Oct. 9, 2013): HUD-insured HECMs (Home Equity Conversion 

Mortgages), or “reverse mortgages,” provide elderly homeowners with a 

stream of income for the remainder of their lives, and require the 

borrower (their estate) to repay the loan upon their death. Borrowers’ 

estates or heirs have several repayment options: 1) payoff the balance 

of the mortgage; 2) sell the property for at least 95% of its value and 

apply the proceeds to the mortgage (HUD insurance pays any 

deficiency); or 3) give their servicer a deed in lieu of foreclosure. The 

95% rule allows estates or heirs to pay-off the reverse mortgage if the 

home was underwater (if the amount owed exceeds the fair market 

value of the property). Here, borrower took out a reverse mortgage and 

transferred title to a trust, in which she served as trustee. After 

borrower’s death, her daughter became trustee and offered to purchase 

the home for 95% of its worth. Servicer recorded an NOD and rejected 

daughter’s offer, demanding full repayment of the loan. Daughter 
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alleges that servicer should have notified her of her right to purchase 

the property under the 95% rule before initiating foreclosure 

proceedings, and that she had that right to purchase the property. The 

court disagreed with daughter’s notice contention. Under both the 

HECM contract and pertinent HUD regulations, notice is required only 

for non-death related events that trigger loan acceleration, and only for 

the borrower. Death is carved out as an exception to notice 

requirements: “the mortgagee shall notify the mortgagor that the 

mortgage is due and payable, unless the mortgage is due and payable 

by reason of the mortgagor’s death.” Though she was not entitled to 

pre-foreclosure notice, daughter was eligible to purchase the home for 

95% of its value. Heirs and trusts are not excepted from the rule. 

Servicer’s insistence that she pay the entirety of the loan may well 

have violated the contract and HUD regulations. Servicer’s violation of 

the 95% is a triable issue of fact and servicer’s motion for summary 

judgment on that issue was denied.         

“Workout Agreement” & “Foreclosure Alternative Agreement:” 

Corvello Not Directly Applicable to Non-HAMP Agreements 

Morgan v. Aurora Loan Servs., LLC., 2013 WL 5539392 (C.D. Cal. 

Oct. 7, 2013): To plead breach of contract, a borrower must establish 

the existence of a contract. Here, borrower claimed servicer breached 

two separate contracts, a “Workout Agreement” (WAG) and a 

“Foreclosure Alternative Agreement” (FAA). Under the WAG, borrower 

agreed to make monthly payments over six months, after which the 

contract would expire and borrower would cure her outstanding 

arrearages. The WAG further specified that borrower, upon satisfying 

the agreement, could receive a “loan modification agreement or other 

loan workout option that [servicer] may offer.” While borrower made 

her monthly payments, she was unable to bring her loan current at the 

end of the six months. She then entered into the FAA, which she 

accused servicer of breaching by continuing with foreclosure actions 

despite the forbearance clause. The court treats the WAG and FAA as 

substantially similar and under both documents, borrower had agreed 

to bring the loan current at their expiration. In her amended 

complaint, borrower relied on Corvello v. Wells Fargo Bank, N.A., 728 
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F.3d 878 (9th Cir. 2013), which requires servicers to offer permanent 

modifications to homeowners who complete trial period plans. The 

court distinguishes Corvello, however, pointing to the language in the 

Corvello TPP, which told TPP-compliant borrower that their servicer 

“will provide” them with a permanent loan modification (emphasis 

added). This language guaranteed a permanent modification, whereas 

the language at issue here merely articulated that the servicer may 

consider borrower for a permanent modification.  

Distinguishing Jolley; Rejecting Glaski 

Diunugala v. JP Morgan Chase Bank, N.A., 2013 WL 5568737 

(S.D. Cal. Oct. 3, 2013): To state a valid negligence claim, a plaintiff 

must establish that defendant owed them a duty of care. Generally, a 

financial institution, like a lender or servicer, owes no duty of care to a 

borrower if the loan transaction “does not exceed the scope of its 

conventional role as a mere lender of money.” Because there is no duty 

to modify a loan, and a loan modification is simply a “renegotiation” of 

the original loan, modifications falls within the scope of a conventional 

money-lending. Borrower here relied on Jolley v. Chase Home Finance, 

213 Cal. App. 4th 872 (2013) to establish a duty of care owed from their 

servicer, trustee, and lender, all of whom had a relationship with 

borrower while he was trying to modify his loan. The court 

distinguished Jolley, using language from that opinion that 

differentiates between construction loans (at issue in Jolley) and 

residential loans. On that basis, the court found Jolley inapposite and 

dismissed borrower’s negligence claim.    

Borrower brought a cancellation of instruments claim contesting 

trustee[s]’ authority to foreclose (Bank of New York Mellon and Chase 

were listed as trustees of the trust that held borrower’s loan, at 

different times, and borrower alleged that neither entity had the 

authority to foreclose due to ineffective assignments that did not 

comply with the pooling and servicing agreement ruling the trust). The 

court considered Glaski v. Bank of Am., N.A., 218 Cal. App. 4th 1079 

(2013), which granted a borrower with a similar claim standing to 

challenge servicer’s authority to foreclose, but ultimately decided 
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Glaski was unpersuasive. Specifically, the court sided with the body of 

opposing case law, denying borrowers standing to allege problems with 

the authority to foreclose. The court also found assignments not 

executed in compliance with PSA standards to be voidable, not void, as 

Glaski found. Even if borrower did have standing under Glaski, he 

would still need to show: 1) that the foreclosing entity did not receive a 

valid assignment in any manner at all, and 2) that he was prejudiced 

by any “unauthorized” participation in the foreclosure. Because the 

borrower lacked standing and failed to show facts going to the other 

two standards, the court dismissed the cancellation cause of action.      

Preliminary Injunction Based on CC 2923.5; Bond Set at 

Monthly Mortgage Payments 

Bever v. Cal-Western Reconveyance Corp., 2013 WL 5492154 

(E.D. Cal. Oct. 2, 2013); 2013 WL 5493422 (E.D. Cal. Oct. 2, 2013): 

Former CC 2923.5 required servicers to contact borrowers (or to make 

a diligent attempt) to discuss their financial situation and possible 

foreclosure options and to then wait 30 days before filing an NOD. This 

court had previously granted a TRO halting the foreclosure of 

borrower’s home based on allegations that servicer had not complied 

with § 2923.5. Specifically: 1) servicer had not contacted borrower in to 

discuss foreclosure alternatives; 2) borrower had been available for 

contact by both phone and mail; 3) servicer had left no messages on 

borrower’s working answering machine. Though pro se borrower had 

not pled a § 2923.5 cause of action, the court read that claim into the 

complaint because it had previously issued a TRO on that basis. The 

court dismissed borrower’s other claims but this “claim” survived. 

And based on that claim, the court issued a preliminary injunction the 

same day it ruled on the motion to dismiss. Under the Alliance for Wild 

Rockies v. Cottrell factors relied upon by federal courts in California, 

borrower needed to show, inter alia, at least “serious questions going to 

the merits” of his claim. Here, servicer offered evidence of many 

conversations between its representatives and borrower discussing his 

financial situation. The court, however, found most of that evidence 

irrelevant based on the timing of borrower’s default at issue, which 
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according to the NOD, occurred in February 2011. Communications 

from 2009 and 2010 – even contact to discuss borrower’s financial 

situation and to explore foreclosure alternatives—is irrelevant to a § 

2923.5 claim based on a 2011 NOD that only references a 2011 default. 

Further, some conversations dealt only with borrower’s delinquency. 

“Asking where a payment is, or why a payment is delinquent, does not 

of itself constitute an assessment of [borrower’s] financial status or an 

assessment of available options to avoid foreclosure.” Evidence of two 

phone conversations in February 2011, however, “tracks the language 

of § 2923.5.” The court found it suspicious that servicer’s description of 

the 2011 conversations specifically met the statutory requirements 

while the pre-2011 conversations included much more detail: 

borrower’s exact language, his explanations of delinquency, etc. The 

lack of specificity in the 2011 conversations, combined with borrower’s 

insistence that he was never contacted, gave borrower “at least some 

chance” of prevailing on the merits. The court therefore granted the 

preliminary injunction. 

In setting the bond, the court deemed two factors relevant: 1) borrower 

has been living in the home without paying his mortgage since early 

2011; and 2) § 2923.5 only delays foreclosure proceedings. (Notably, the 

court seemed to consider whether imposing any security was 

appropriate and concluded that “under these circumstances,” security 

was required.) Rejecting Citi’s request for the full amount due on the 

loan as “excessive” and “tantamount to requiring tender,” the court 

instead opted for the more reasonable $1,400 per month, just $27 over 

borrower’s original monthly payment (plus a one-time payment of 

$2,800).  

HUD’s Reverse Mortgage Regulation Violates Administrative 

Procedure Act (APA) 

Bennett v. Donovan, 4 F. Supp. 3d 5 (D.D.C. 2013): The APA 

requires all administrative actions (including regulations) to comply 

with federal law. HUD-insured HECMs (Home Equity Conversion 

Mortgages), or “reverse mortgages,” are creatures of federal statute. 

HUD regulation at 24 C.F.R. § 206.27 allows lenders to accelerate the 
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loan upon the death of the borrower, if the house is no longer the 

principle residence “of at least one surviving mortgagor” (emphasis 

added). A conflicting federal statute, 12 U.S.C. § 1715z-20(j) (part of 

the body of statutes that created and govern HECMs), states:  

The Secretary may not insure a [reverse mortgage] under this section 

unless such mortgage provides that the homeowner’s obligation to 

satisfy the loan obligation is deferred until the homeowner’s death . . . . 

For purposes of this subsection, the term “homeowner” includes the 

spouse of the homeowner.  

Two widowed spouses sued HUD, alleging Regulation 24 C.F.R. § 

206.27 violated the APA by not conforming with federal statute 12 

U.S.C. § 1715z-20(j). Plaintiffs were not listed on the deeds, nor were 

they “mortgagors” on the reverse mortgages. They argued these 

omissions should not result in the foreclosure of their homes because 

under § 1715z-20(j), “homeowner” also means the spouse of the 

homeowner, regardless of their “borrower” or “obligor” status. 

Accordingly, the loan obligation should be deferred until the deaths of 

both the homeowner and their spouse. The court applied the Chevron 

two-step test to § 1715z-20(j) and used traditional statutory 

interpretation to agree with plaintiffs: a homeowner’s spouse need not 

be a borrower or mortgagor to be protected from displacement by § 

1715z-20(j). Because the statutory plain language and congressional 

intent were unambiguous, the court did not reach Chevron’s second 

step, which would have given HUD broad interpretive discretion. HUD 

regulation 24 C.F.R. § 206.27 was found invalid, as applied to 

plaintiffs. The court however, remanded the dispute to HUD because 

federal agencies decide the form of relief for causes of action brought 

under the APA.  

Preliminary Injunction & Bond: Servicer’s Failure to 

Automatically Withdraw Mortgage Payments Forms Basis for 

Breach of Covenant of Good Faith & Fair Dealing Claim   

Williams v. Wells Fargo Bank, N.A., 2013 WL 5444354 (N.D. Cal. 

Sept. 30, 2013): The covenant of good faith and fair dealing is implied 
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into every contact. To show a breach, a borrower must demonstrate 

their servicer’s “conscious and deliberate act” unfairly frustrated the 

purposes of the contract and deprived borrower of the contract’s 

benefits. Here, borrower successfully paid her mortgage and home 

equity line of credit (HELOC) by her servicer’s automatic withdrawal 

from her banking account. Borrower switched banks and timely alerted 

servicer of her new bank’s information so she could continue to pay via 

automatic withdrawal. Inexplicably, servicer stopped withdrawing 

HELOC payments, and then later, mortgage payments. In each case, 

servicer was unresponsive to borrower’s attempts to correct its error, 

which led to accumulating late fees and penalties. Borrower reinstated 

her HELOC loan, with penalties, but refused to pay late fees to 

reinstate her mortgage two months later. Servicer recorded an NOD on 

the mortgage and borrower brought this action to stop the foreclosure. 

The court found “at the very least . . . ‘serious questions’ on the merits 

of [borrower’s breach of good faith] claim” because servicer deliberately 

chose to stop accepting payments from borrower, frustrating her from 

fulfilling her obligations under the loan contract. The court granted the 

PI, noting borrower’s default resulted from servicer’s actions, not her’s. 

Bond was set at six months’ mortgage payments, the amount borrower 

was prevented from paying by her servicer.     

Class Action Contesting “Workout Agreement” Scheme 

Chao v. Aurora Loan Servs., LLC, 2013 WL 5487420 (N.D. Cal. 

Sept. 30, 2013): In this purported class action (class has not yet been 

certified), borrowers allege Aurora engaged in a scheme to string 

defaulted borrowers along, convincing them to make monthly 

payments under a “Workout Agreement.” In exchange for these 

payments, Aurora agreed to provide borrowers the opportunity to cure 

their default through either: 1) borrower’s reinstatement; 2) 

refinancing with another lender; 3) loan modification; 4) any other 

workout Aurora offered. Borrowers claim Aurora never intended to 

allow or offer any of these foreclosure alternatives, evidenced by 

Aurora’s internal –and undisclosed—policy that prevented it from 

offering loan modifications during Workout Agreement periods. After 

denying modifications, Aurora would initiate foreclosure proceedings 
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without giving borrowers a final chance to reinstate. Aurora moved to 

dismiss borrowers’ Amended Consolidated Complaint because it 

alleged a “new theory:” that Workout Agreements required Aurora to 

consider and review borrowers for modifications. The court disagreed 

and dismissed the motion, reasoning Aurora’s alleged internal policy of 

not modifying was not a new theory. It was, rather, further evidence 

backing up borrower’s consistent claim “that Aurora falsely promised 

borrowers that, by entering into Workout Agreements, they would 

have the opportunity to cure their loan default and avoid foreclosure.” 

The parties must participate in a settlement conference with a 

magistrate judge before this court will rule on borrower’s motion for 

class certification.         

 

Servicer’s Post-Settlement Reporting in “Pick-A-Payment” 

Class Action was “Misleading” and Sanctioned 

In re Wachovia Corp., 2013 WL 5424963 (N.D. Cal. Sept. 25, 2013): 

Wells Fargo reached a settlement in a class action involving hundreds 

of thousands of homeowners who alleged Wells did not disclose 

“material information” regarding its “Pick-a-Payment” mortgage 

program. As part of the settlement, Wells agreed to consider class 

members for loan modifications with extremely favorable terms. Wells 

also had to report all modification denials to Class Counsel, who could 

then check individual cases and ensure Wells was administering the 

modification program correctly. A year and a half after settlement, 

Class Counsel filed TRO and PI motions to enjoin foreclosure activity 

until significant disparities between Class Counsel’s denial numbers 

and Wells Fargo’s denial reports were reconciled. The court appointed 

a special magistrate to answer a discrete question: “whether the 

figures provided by [Wells] with respect to the number of loan 

modification applications requested by class members, the number of 

such applications actually mailed to class members, and the outcomes 

of those applications, are sufficiently reliable . . . .” After a confusing 

deposition taken from Wells’ Compliance Officer, and wading through 

statistics and emails, the magistrate determined Wells’ reports to 
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Class Counsel and statistics submitted to the court “are misleading 

and unreliable.” Specifically, the magistrate (and the district court on 

appeal) found troubling Wells Fargo’s unilateral decision to categorize 

borrowers who had not submitted “complete” modification applications 

as “fall-outs,” and to not report those individuals as “denials.” Further, 

Wells did not alert Class Counsel as to this reporting “method” and 

Counsel only discovered it by comparing class members’ stories of 

denials and Wells Fargo’s reported numbers. This exclusion of more 

than half of all denials rendered Wells’ reports to Class Counsel 

“meaningless.” Wells also decided, unilaterally, to screen class 

members by telephone to determine whether it should even offer 

borrowers a modification application. Whether the screening itself 

violated the Settlement was not determined by the magistrate or 

district court, but because Wells did not count these borrowers as 

having requested modification applications, this constituted further 

evidence that Wells’ reports were misleading and unreliable. The court 

adopted the magistrate’s findings, but did not grant the PI to stop 

foreclosures. Rather, the court determined that poor and misleading 

reporting practices may not constitute “substantive” violations of the 

Settlement Agreement. The court ordered more discovery and time for 

Class Counsel to challenge Wells’ report that many class members 

were benefiting from modifications. The court did, however, impose 

sanctions on Wells Fargo for its “reckless” and “willful” conduct, 

“tantamount to ‘bad faith.’” Even though Class Counsel failed to enjoin 

Wells, it recovered costs associated with the TRO and PI. 

FDCPA: “Debt Collector” and “Debt Collection;” Relief 

Available in Post-Foreclosure HBOR Claims  

Rockridge Tr. v. Wells Fargo Bank, N.A., 985 F. Supp. 2d 1110 

(N.D. Cal. 2013): The Fair Debt Collection Practices Act (FDCPA) 

prevents debt collectors from using unfair debt collection practices. A 

“debt collector” is 1) an entity whose principal business or purpose is 

debt collecting, or 2) an entity that regularly collects or attempts to 

collect debts owed to another. Here, Wells Fargo was considered a 

“debt collector” under the second definition because it continued to act 

as a servicer after the loan, already in default, was transferred to Bank 
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of America. “Debt collecting” is also required for FDCPA liability. 

Nonjudicial foreclosure is usually not considered debt collection among 

district courts in the Ninth Circuit, but here, the FDCPA violations 

related to borrower’s modification applications, not the foreclosure 

process itself. As such, the FDCPA claim survived the motion to 

dismiss. 

HBOR provides borrowers with a private right of action based on 

several HBOR provisions and dictated by the timing of the foreclosure 

process. Borrowers can bring actions for injunctive relief, for example, 

post-NOD and before the trustee’s deed is record. After the trustee’s 

deed is recorded, borrowers may bring claims and recover actual 

economic damages stemming from material violations of HBOR (treble 

damages and penalties are available for reckless or willful 

misconduct). Here, borrower filed his complaint after foreclosure. He 

cannot, then, obtain injunctive relief and seek to unwind the completed 

sale. Damages, however, are available if borrower can show: 1) 

material violation of HBOR; 2) by servicer or their agent; 3) that 

caused actual economic damages. The court applied this analysis to 

borrower’s many HBOR claims, dismissing his dual tracking, SPOC, 

and written acknowledgement of application receipt claims because 

borrower did not allege actual damages resulting from these violations. 

Borrower’s CC 2924.11(f) claim survived. This HBOR provision 

prohibits servicers from collecting late fees during their consideration 

of a first lien loan modification application, a denial appeal, when 

borrower is making timely modification payments, or when any other 

foreclosure alternative is under consideration. This claim survived 

both because actual damages are inherent to the claim and because 

Wells Fargo did not address it in its motion to dismiss.  

SB 94 Prohibits “Unbundling” Modification Fees; Fee 

Unconscionability; Disciplinary Analysis 

In re Matter of Taylor, 5 Cal. State Bar Ct. Rptr. 221 (2013): Senate 

Bill (SB) 94 (codified as CC 2944.6 and 2944.7) prohibits anyone, 

including attorneys, from charging clients upfront fees for doing any 

type of modification work. Specifically, anyone who negotiates, 
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arranges, or offers to “perform a mortgage loan modification” or any 

other forbearance agreement, cannot: “claim, demand, charge, collect, 

or receive any compensation until after the person has fully performed 

each and every service the person contracted to perform or represented 

that he or she would perform” (emphasis added). The State Bar 

brought this disciplinary action against attorney who “unbundled” his 

modification fees. His retainer agreement broke his services into 

discrete parts: preparation of an initial Financial Analysis, preparation 

of Lender Package, Negotiation/Committee Review, and Lender Plan 

(there were different versions, but each retainer listed separate 

services with corresponding fees). The attorney charged his clients the 

corresponding fee after completing each “stage” of his modification 

process. Under the plain meaning of the statute, though, attorney was 

prohibited from charging for any one service before fully completing 

“each and every” service contracted to in the retainer. SB 94 is an all or 

nothing statute: attorneys can only charge their clients once, and then 

only after fully performing all services. This court affirmed the hearing 

judge’s finding of culpability in nine out of ten client matters where 

attorney illegally charged for modification services before fully 

performing all services listed in his retainer. Further, because attorney 

admitted he was fully aware of SB 94 and the State Bar’s ethics alert 

warning attorneys against unbundling fees, the reviewing court found 

he did not act in good faith. The court, like the hearing judge, fell short 

of charging attorney with moral turpitude: “[A]t best, [attorney] 

negligently breached his agreements but did not make intentional 

misrepresentations or misappropriate client funds when he charged 

the illegal fees.”   

Attorneys are also prohibited, in any matter, from charging 

unconscionable fees “so exorbitant and disproportionate to the services 

performed as to ‘shock the conscience.’” Here, attorney charged 

between $3,500 and $4,000 for his modification services. The hearing 

judge agreed with the Bar that charging $2,250 for a single financial 

analysis (to determine whether attorney would even accept client’s 

case) was unconscionable. Unrebutted testimony of an expert witness 

outlining the complexity involved in mortgage modification matters 
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convinced the review court that the fees may have been high, but they 

were not outrageous or shocking, given the complicated issues and 

sophisticated software (not publicly available) used to assess client 

financial circumstances. The review court dismissed the 

unconscionability charges.   

Bar discipline is determined by weighing the mitigating and 

aggravating factors specific to each case. The hearing judge and this 

court found the Bar’s aggravating factors persuasive: 1) attorney’s 

multiple violations occurred in a six-month time frame; 2) his clients 

were already financially desperate and vulnerable and were therefore 

significantly harmed; and 3) attorney exhibited no remorse or 

acknowledgement of wrongdoing. The court affirmed the hearing 

judge’s recommendation of a six-month suspension but shortened the 

probationary period from three to two years. 

Bona Fide Tenancy Determination: Triable Issue of Fact 

Beach Break Equities, LLC v. Martin, 2013 WL 6195795 (Cal. App. 

Div. Super. Ct. Nov. 20, 2013): The Protecting Tenants at Foreclosure 

Act (PTFA) requires purchasers of foreclosed property to assume that 

property “subject to” any existing, bona fide, fixed-term lease if the 

lease was entered into “before the notice of foreclosure.” Here, tenant 

and his landlord entered into a five-year lease agreement three weeks 

before the foreclosure sale. There is a triable issue of fact whether that 

lease agreement was bona fide. If it was bona fide, it could protect 

tenant’s possession rights for the five-year lease term. The trial court 

inappropriately determined the lease was not bona fide at the 

summary judgment hearing. 

CCP 1161b and PTFA Notice Requirements are Mandatory and 

Do Not Require Tenants to Pay Rent to New Owners  

Solid Rock Homes, LP. v. Woods, No. 37-2012-00200205-CL-UD-

CTL (Cal. App. Div. Super. Ct. Nov. 20, 2013): The former CCP 1161b 

required periodic tenants in foreclosed properties to receive a 60-day 

notice to quit before a new owner could commence eviction proceedings. 

(HBOR extended the notice to 90 days.) Bona fide periodic tenants are 



142 

 

afforded a 90-day notice under the Protecting Tenants at Foreclosure 

Act (PTFA). Neither of these notice requirements was complied with 

here, where the new owner of the foreclosed home served the existing 

tenant a three-day notice to pay or quit. Tenant had not paid rent to 

the new owner, but the court held that tenants need not pay rent to 

benefit from the post-foreclosure notice requirements in 1161b or the 

PTFA. Foreclosure extinguishes the lease agreement, so the new owner 

cannot then avail themselves of the three-day notice provision of CCP 

1161, which is a remedy reserved for landlords. Further, tenant did not 

actually “owe” the new owner rent because there was no lease 

agreement. Nor does the PTFA create a lease agreement between a 

new owner and tenant. The appellate division reversed and remanded 

the trial court’s grant of an unlawful detainer judgment to the new 

owner. 

CCP 1161a: Tenants Living with Former Homeowners Require 

30-day Notices to Quit 

HSBC Bank USA v. Allenson, 2013 WL 5917515 (Cal. Super. Ct. 

App. Div. Sept. 18, 2013), subsequent opinion on appeal after remand, 

2015 WL 1524381 (Cal. Super. Ct. App. Div. Feb. 11, 2015): Periodic 

tenants in foreclosed properties in California are entitled to a 90-day 

notice to quit before a new owner can begin unlawful detainer 

proceedings. CCP 1161b(a). (The court refers to a 60-day notice here 

because this appeal addressed a UD from 2011, when a 60-day notice 

was required. HBOR extended the notice to 90 days.) There is an 

exception, however, for tenants who live with the former homeowner. 

CCP 1161b(d). These tenants are only afforded the right to a 30-day 

notice to quit. CCP 1161a(c). Here, tenants lived with the former 

homeowner but were not provided a 30-day notice. The Appellate 

Division reversed the UD judgment against tenants. Because the 

eviction occurred nearly two years ago, however, restoring tenants to 

the home was deemed inappropriate. Instead, the court remanded to 

the trial court to award tenants compensation for the 30 days they lost 

due to improper notice.    
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Intentional Misrepresentation: Justifiable Reliance & 

Damages; Negligent Misrepresentation: Duty of Care; Failure 

to Accept Tender Claim  

Iskander v. JP Morgan Chase Bank, No. 37-2012-00086676-CU-

FR-CTL (Cal. Super. Ct. San Diego Cnty. Nov. 22, 2013): To bring a 

claim for intentional misrepresentation, borrowers must allege their 

servicer: 1) knowingly and intentionally misrepresented a material 

fact; 2) borrower justifiably relied on servicer’s misrepresentation; and 

3) damages. Here, borrower alleged servicer intentionally 

misrepresented that borrower “had a modification,” borrower’s 

delinquency “would be resolved,” and no foreclosure would occur, all 

with the intent of squeezing modified payments out of borrower before 

finally foreclosing. Ultimately, servicer found borrower ineligible for a 

HAMP modification and argued that borrower could not, therefore, 

allege actual reliance. Borrower claimed, however, that servicer told 

borrower that a modification was already in place. This assertion, and 

borrower’s actual modified payments, adequately pled justifiable 

reliance. Additionally, even though borrower’s default could result in 

foreclosure, borrower spent “considerable time” going back and forth 

with servicer negotiating the modification, repeatedly prepared and 

submitted documents, and decided to quit attempts to refinance, file 

for bankruptcy, or sell or rent the property. These are adequately pled 

damages and borrower’s intentional misrepresentation survived the 

demurrer. 

Negligent misrepresentation claims require a borrower to show 

servicer owed borrower a duty of care. Generally, banks do not owe a 

duty of care to borrowers, within the context of a traditional borrower-

lender relationship. An exception applies, however, if a lender’s 

activities extend beyond this relationship. “This exception applies 

when a lender’s conduct at issue is not designed only to protect the 

lender, but is rather intended to induce a borrower to enter into a 

particular loan transaction.” If a servicer negotiates the terms of a 

modification with a borrower, they arguably have a duty “to accurately 

represent the terms of a loan modification.” The court found such a 

duty here, where servicer represented to borrower that he had 
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successfully modified his loan. Borrower’s negligent misrepresentation 

claim also survived the demurrer. 

When a borrower tenders an offer of performance under a contract, 

with the intent to extinguish the obligation, the obligation is 

extinguished. CC 1485. Here, borrower transferred the full amount due 

under the DOT to servicer, intending to extinguish the loan. Servicer 

did not acknowledge or return the tender, or extinguish the loan as 

required. These facts sufficiently allege a cause of action for failure to 

accept tender under CC 1485, and a breach of the original DOT.  

TPP Required Servicer to Offer Modification with Terms 

“Better Than” Original DOT 

Dotter v. JP Morgan Chase Bank, No. 30-2011-00491247-CU-BC-

CJC (Cal. Super. Ct. Orange Cnty. Oct. 31, 2013): Contracts are 

enforceable if they contain sufficiently definite terms and the parties’ 

intent are clear. Here, borrower’s TPP agreement read: “After 

successful completion of the [TPP], [servicer] will send you a 

modification agreement for your signature which will modify the Loan 

as necessary to reflect this new payment amount” (emphasis added). 

This language at least implies that borrowers’ permanent modification 

should have closely resembled the TPP payments, “give or take a few 

hundred [dollars],” and it was therefore reasonable for borrowers to 

expect that their modification would include terms “better than” those 

in their original loan agreement. Indeed, servicer agreed that it 

intended to offer a better arrangement than borrowers’ original loan. 

The contract would be illusory if servicer offered to increase borrowers’ 

monthly mortgage payments in exchange for TPP payments. There is a 

triable issue of fact whether the actual terms of the permanent 

modification were better or worse than the terms in the original loan 

contract, so the court denied servicer’s motion for summary judgment. 

If a jury concludes modification terms were not better than original 

loan terms, rendering the TPP illusory, borrower will have viable 

contract and UCL claims.   

RESPA: Pleading Damages Caused by QWR Violation 
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Marais v. Chase Home Fin. LLC, 736 F.3d 711 (6th Cir. 2013): 

RESPA requires servicers to respond to valid Qualified Written 

Requests (QWRs) from borrowers, requesting or disputing loan 

information. The response must include the information requested, or 

an explanation of why that information cannot be provided. Failure to 

respond adequately to QWRs renders a servicer liable for damages 

caused by their failure to respond. Here, borrower sent her servicer a 

valid QWR, requesting the amount she owed, identity of the loan 

owner, dates pertaining to loan ownership, and a breakdown of all 

charges on her account. She disputed late fees and servicer’s refusal to 

give her a loan modification. Servicer responded within the statutory 

60-day window, enclosing copies of loan documents and stating that 

any withheld information was “unavailable” or “proprietary.” Servicer 

did not identify the owner of the loan, provide information verifying 

the amount owed or charges on the account, or provide borrower with a 

required contact person. The district court dismissed borrower’s 

RESPA claim because she did not show causation between servicer’s 

failure to adequately respond to her QWR and any damages. The Sixth 

Circuit disagreed, citing borrower’s allegation that servicer’s failure to 

adequately investigate or correct her disputed amounts resulted in an 

ongoing misapplication of payments, forcing her to pay interest on a 

higher principal balance than she otherwise would have. These are 

actual damages directly caused by servicer’s inadequate response to 

borrower’s QWR. The Sixth Circuit reversed and remanded on 

borrower’s RESPA claim.      

California’s “One-Form Action” Rule, CCP 580b Anti-Deficiency 

Rule and Fraud Exception; Attorney’s Fees Award to Debtor 

Appropriate Because Creditor was not “Substantially 

Justified” in Accusing Debtor of Fraud  

Heritage Pac. Fin., LLC v. Montano (In re Montano), 501 B.R. 96 

(B.A.P. 9th Cir. 2013): This case demonstrates the interaction between 

California’s one-form action rule, anti-deficiency statutes, and federal 

bankruptcy law. The “one-form action” rule requires lenders to first 

resort to the security, i.e. the deed of trust, to recover on loans in 

default. If foreclosure does not satisfy a loan, lenders may sue 
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individual debtors for the deficiency unless a deficiency judgment is 

prohibited by law. An exception to the one-action rule and anti-

deficiency carve-out allows lenders to recover damages from borrowers 

if the damages were based on borrower’s fraud. Loans that are: 1) 

secured by “single-family, owner-occupied residential real property;” 

and 2) less than $150,000, however, are not covered by this fraud 

exception and these borrowers are still protected by anti-deficiency 

statutes. There is also a fraud exception to the general bankruptcy rule 

that debtors are allowed to discharge much of their debt. 11 U.S.C. § 

532(a)(2). Here, borrower filed for chapter 7 bankruptcy after the first-

lien holder foreclosed on his home. The owner of a second lien —

purchased post-foreclosure—moved to exempt their lien from 

bankruptcy discharge under § 523(a)(2), claiming borrower knowingly 

submitted incorrect income information to obtain the loans. The 

bankruptcy court granted summary judgment to borrower, reasoning 

that California’s one-form action rule and anti-deficiency statutes 

protected him from deficiency liability, regardless of any possible 

fraud, because the debt in question secured a single-family, owner-

occupied residence and was less than $150,000. The Bankruptcy 

Appellate Panel agreed. The lien-holder’s argument that the anti-

deficiency statute, CCP 580b, did not apply to “sold-out” junior liens 

was unavailing. CCP 580b applies to all purchase money loans, 

including “sold-out” junior liens. Further, foreclosure does not alter the 

“purchase money” status of a loan. 

Post-discharge debtors may recover attorney’s fees if a creditor cannot 

show their attempt to collect a debt by alleging fraud under § 523(a)(2) 

was “substantially justified.” 11 U.S.C. § 523(d). The BAP found no 

abuse of the bankruptcy court’s discretion in awarding borrower 

attorney’s fees here. The lien-holder failed to prove that the original 

creditor actually relied on borrower’s income representations when it 

decided to make the loan. The loan itself was not enough to 

demonstrate actual reliance and the attorney’s fees were appropriate 

because the lien-holder did not show substantial justification for 

accusing borrower of fraud. 

CC 2924.17 Does Not Require Servicers to Affirm Compliance  
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Diaz v. Wells Fargo Bank, N.A., 2013 WL 6172648 (N.D. Cal. Nov. 

25, 2013): HBOR requires servicers to “ensure that [they have] 

reviewed competent and reliable evidence to substantiate the 

borrower’s default and the right to foreclose, including the borrower’s 

loan status and loan information” before recording or filing NODs, 

NTS, assignments, or substitutions. CC 2924.17(b). Here, borrower 

contended that because servicer did not include an affirmative 

statement of compliance with CC 2924.17(b) with the NOD or NTS, 

that “suggests that [servicer] did not review” the materials before filing 

and recording those documents. Without statutory language requiring 

an affirmative statement, any authority suggesting the need for 

affirmative statements, or an allegation of any impropriety or robo-

signing, borrower’s claim is unlikely to prevail on the merits and the 

court denied borrower’s TRO request.   

Foreclosure Extinguishes Pre-Existing Periodic Tenancies and 

PTFA Only Provides “Occupancy Rights”  

Roberts v. Bartels, 2013 WL 6173142 (N.D. Cal. Feb. 19, 2013); 2013 

WL 6173360 (N.D. Cal. Nov. 25, 2013): Leases subordinate to a DOT 

are extinguished by a foreclosure sale of the property. The Protecting 

Tenants at Foreclosure Act (PTFA) provides that the new owner of the 

property “shall assume such interest subject to—(2) the rights of any 

bona fide tenant, as of the date of such notice of foreclosure- (A) under 

any bona fide lease entered into before the notice of foreclosure to 

occupy the premises until the end of the remaining [lease] term . . . .” 

Here, tenants had a month-to-month lease agreement with the former 

owner of the property. Freddie Mac foreclosed and purchased the 

home, and refused to pay utilities or maintain the property. Tenants 

sued for breach of the implied warranty of habitability alleging that 

under the PTFA, Freddie Mac took the property subject to their 

existing lease agreement and were required to pay utilities and 

maintain a habitable space. The magistrate and district court 

disagreed, finding the lease and tenants’ rights extinguished by the 

foreclosure. Tenants were entitled to a 90-day notice under the PTFA, 

but because they did not pay rent to Freddie Mac, they did not 

establish a landlord-tenant relationship and Freddie Mac was 
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therefore under no obligation to abide by any lease agreement or to 

maintain the property. The court therefore granted Freddie Mac’s 

motion to dismiss tenant’s claims.  

Inducement to Breach of Contract: Pleading Intent 

Howard v. First Horizon Home Loan Corp., 2013 WL 6174920 

(N.D. Cal. Nov. 25, 2013): To adequately plead an inducement of 

breach of contract claim, borrowers must show that servicer: 1) had 

knowledge of the contract; 2) intended to induce a breach of the 

contract; and 3) breach and damages were caused by servicer’s 

wrongful acts. Here, borrower paid his arrears and cured his default, 

and then remained current on his loan under the terms of an oral loan 

modification. His subservicer, however, misapplied borrower’s 

payments, creating an escrow shortage that resulted in foreclosure 

proceedings. Borrower adequately pled: 1) his subservicer knew of the 

loan modification and that borrower had cured his default and was 

current on his loan; 2) intended to misapply his payments and cause 

him to breach the modification; and 3) the misapplication of payments 

directly resulted in the breach and damages (foreclosure proceedings). 

Subservicer’s motion to dismiss borrower’s inducement to breach of 

contract claim for failing to prove intent was denied. The claim was 

still dismissed, however, because the modified payments borrower was 

making were never approved of in writing, and susceptible to servicer’s 

statute of frauds defense. The court granted borrower leave to amend 

to plead a fraud exception to the statute of frauds. If, for example, 

servicer “fraudulently failed to put the loan modification agreement 

into writing,” servicer would be estopped from asserting the statute of 

frauds defense and the claim would survive.   

HOLA Preempts HBOR and Wrongful Foreclosure Claim Based 

on HBOR Provisions 

Deschaine v. IndyMac Mortg. Servs., 2013 WL 6054456 (E.D. Cal. 

Nov. 15, 2013): State laws regulating or affecting the “processing, 

origination, servicing, sale or purchase of . . . mortgages” are 

preempted by the Home Owner’s Loan Act, as applied to federal 
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savings associations. Here, borrower claimed servicer dual tracked his 

modification application, did not process his appeal (CC 2923.6) and 

failed to assign a SPOC (CC 2923.7). Borrower also alleged servicer 

lacked authority to foreclose because the loan was improperly assigned 

(CC 2924). Applying a HOLA preemption analysis to servicer, a federal 

savings association, the court found all of borrower's claims preempted 

because they relate to the processing, origination, and servicing of his 

mortgage. The authority to foreclose claim was preempted because it 

regulates servicer's “sale or purchase” of mortgages. Because 

borrower’s UCL claim was based on the purported HBOR violations, it 

too was preempted. 

Wrongful foreclosure is an equitable action to set aside a foreclosure 

sale and requires borrowers to demonstrate prejudice caused by 

servicer’s wrongful actions, not borrower’s default or the foreclosure 

process. Here, borrower failed to show prejudice caused by servicer’s 

alleged HBOR violations, which were dismissed on preemption 

grounds. “Plaintiff cannot do an end-run around HOLA preemption by 

recasting his statutory claims as a wrongful foreclosure claim.”   

Because the court found HBOR preempted, the wrongful foreclosure 

was also preempted. Regardless of preemption, borrower also failed to 

show that servicer’s HBOR violations caused his modification denial or 

the foreclosure. The court therefore dismissed the complaint. 

Res Judicata Bars Wrongful Foreclosure Claim Based on 

Trustee Sale Irregularities 

Campos-Riedel v. JP Morgan Chase Bank, 2013 WL 6070432 (E.D. 

Cal. Nov. 13, 2013): Generally, a UD judgment has a limited res 

judicata effect and does not prevent UD defendants from bringing post-

UD actions to resolve title. The Malkoskie exception to this general 

rule, however, states: if the title suit is “founded on allegations of 

irregularity in a trustee’s sale,” res judicata bars that action. Here, 

borrower alleged irregularities in the trustee’s sale. Specifically, 

servicer failed to give her proper notice of the pending sale by sending 

all the NTSs (and the NOD) to her ex-husband, even though she had 

properly assumed the loan years before. But because her claims 
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revolved around improper notice, they related to the trustee’s sale and 

were barred by the previous UD judgment in favor of her servicer and 

new owner of the property.  

Survey of Dual Tracking, ECOA, and Common Law Foreclosure 

Claims 

Vasquez v. Bank of Am., N.A., 2013 WL 6001924 (N.D. Cal. Nov. 12, 

2013): Servicers may not record an NOD or NTS while a first lien loan 

modification application is pending. Servicers are further prevented 

from recording an NOD or NTS until borrower’s 30-day post-denial 

appeal period has expired. CC 2923.6. These restrictions also apply if a 

borrower has “documented” and “submitted” a material change in their 

financial circumstances. CC 2923.6(g). Here, borrower alleged servicer 

violated HBOR’s dual tracking prohibitions twice. First, borrower 

submitted a complete loan modification application in July 2012 which 

was still pending when servicer recorded a NOD in 2013. Servicer had 

previously denied an application, however, requiring borrower to show 

compliance with the “material change in financial circumstances” 

provision to gain dual tracking protection. Importantly, servicer told 

her the 2012 denial was “in error” and solicited her second application. 

Because 2923.6(g) specifies that a servicer is not “obligated” to review a 

second application, borrower argued servicer elected to review her 

second application, triggering dual tracking protections. The court did 

not decide this issue, but allowed the claim to survive the motion to 

dismiss. Second, borrower’s third modification application (submitted 

after the NOD was recorded) outlined her changed financial 

circumstances due to her new job and higher income and therefore fell 

within the ambit of dual tracking protection under CC 2923.6(g). 

Servicer denied her application and recorded the NTS without waiting 

the requisite 30 days for an appeal. This dual tracking claim also 

survived the motion to dismiss.  

California courts have consistently held there is no express or implied 

private right of action in CC 2924, requiring borrowers with wrongful 

foreclosure claims to argue for equitable relief to set aside the 

foreclosure. Here, because there has been no foreclosure sale, “the 
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claim cannot be construed as an equitable action to set aside a 

foreclosure sale which incorporates the requirements of [2924].” 

Further, CC 2924 does not provide for the type of relief borrower seeks: 

to prevent foreclosure and money damages. 

The Equal Credit Opportunity Act (ECOA) requires lenders to provide 

credit “applicants” with a determination within 30 days of receiving 

applicant’s request. The lender must also explain reasons for any 

adverse actions against the applicant. This second requirement only 

applies if applicant is not delinquent or in default. Courts in the 

Northern District of California are split on whether requests for loan 

modifications, not completely new loans, are “credit applications” 

under ECOA. This court agreed with Seventh Circuit precedent 

treating modification applications as “extension[s] of credit” and 

borrowers applying for modifications as eligible for ECOA protection. 

The court then considered whether servicer violated ECOA by failing 

to respond to borrower’s modification application within 30 days. The 

court seems to conflate ECOA’s two distinct procedural protections by 

applying the delinquent or default exception to borrower’s claim, which 

is only that servicer failed to make a timely determination on her 

application, not that servicer failed to provide reasons for its adverse 

action. The court distinguishes borrower’s claim another way, based on 

her assertion that she was not, in fact, in default, because servicer 

induced her to miss mortgage payments to receive a modification. But 

borrower cited no authority to support her claim that even excused 

performance, if true, “extinguish[es]” her duty to make mortgage 

payments. The court dismissed her ECOA claims with leave to amend.  

Breach of the implied covenant of good faith and fair dealing claims 

require borrowers to show they either performed under the contract at 

issue or their performance was excused, and that servicer “unfairly 

prevented [borrower] from receiving the benefits . . . under the 

contract.” Borrower alleged here that her performance (paying her 

mortgage under her DOT) was excused, and that servicer unfairly 

prevented her from seeing that contract fully performed by inducing 

her to miss mortgage payments. Specifically, servicer representatives 

told borrower that her default would result in a modification and that 
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no negative consequences would follow. Borrower went into default 

based on these representations and servicer denied her a modification 

and started the foreclosure process. Even though servicer did not force 

borrower to miss payments, the court decided it was plausible that 

servicer “consciously and deliberately frustrated the parties’ common 

purposes in agreeing to the mortgage agreement.” Servicer did “more 

than leave [borrower] the impression that going into default would 

entitle her to a loan modification; . . . they explicitly assured her that 

she would suffer no negative repercussions.” This claim survived the 

motion to dismiss. 

The statute of frauds requires contracts pertaining to the sale of real 

property to be memorialized in writing, and invalidates contracts not 

meeting this standard. A statute of frauds defense can be equitably 

estopped if an “unconscionable injury would result from denying 

enforcement after one party has been induced [by the other] to make a 

serious change of position.” Here, servicer tried to use statute of frauds 

to defend borrower’s promissory estoppel claim but was estopped (at 

least as the pleading stage) because borrower showed that whether she 

took a “serious change of position” is a question of fact. Specifically, 

borrower completely stopped making mortgage payments –risking poor 

credit and foreclosure—in reliance on servicer’s promise of a loan 

modification. The court determined that the two years borrower chose 

not to pay her mortgage was “not objectively reasonable,” however, and 

dismissed her promissory estoppel claim with leave to amend. 

Negligent misrepresentation claims “must ordinarily be as to past or 

existing material facts.” Here, the court distinguished between 

allegations that a servicer will (or will not) perform a future action, 

like modifying a loan, and allegations that a servicer maintains 

policies “to inform borrowers to miss payments to receive loan 

modifications,” and to not report delinquencies to credit agencies. The 

latter is a statement of existing fact, not of future action. Because this 

borrower claimed servicer maintained of policy of instructing 

borrowers to default with promises of modifications, that aspect of her 

negligent misrepresentation claim is valid (though borrower could not 
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show reasonable reliance and the claim was dismissed with leave to 

amend).  

UD Action as “Debt Collection” under FDCPA; California 

Litigation Privilege Does Not Protect Against FDCPA Liability  

Dickman v. Kimball, Tirey & St. John, LLP, 982 F. Supp. 2d 1157 

(S.D. Cal. 2013): The FDCPA defines “debt” as: “any obligation or 

alleged obligation of a consumer to pay money arising out of a 

transaction in which the money, property . . . which are the subject of 

the transaction are primarily for personal, family, or household 

purposes, whether or not such obligation has been reduced to 

judgment.” This tenant, unaware of the foreclosure sale, continued to 

make rent payments to his former landlord after foreclosure. The new 

landlord served tenant a 3-day notice to pay or quit for the same rent, 

and continued prosecuting the eviction after discovering the tenant’s 

error. Tenant responded with a separate suit against his new landlord, 

alleging the UD action was an unlawful attempt to collect a debt and 

violated the FDCPA. The court agreed, considering the underlying UD 

action “debt collection.” Specifically, the court found: 1) back rent 

constituted debt; 2) a three-day notice to pay or quit constituted a 

“communication” to collect debt; and 3) landlord’s UD attorneys acted 

as “debt collectors.” Tenant’s FDCPA claim survived the motion to 

dismiss.   

California’s litigation privilege bars suits based on any communication 

“made in judicial or quasi-judicial proceedings . . . to achieve the object 

of the litigation.” CC 47. Specifically, it protects publications or 

broadcasts made in judicial proceedings. CC 47(b). Because the federal 

FDCPA preempts a state litigation privilege, the court followed 

California precedent and found that the litigation privilege does not 

protect litigants from FDCPA liability. Similarly, the court found that 

tenant’s FDCPA claim, as a federal law claim, is not subject to an anti-

SLAPP motion under California law. 

Rejection of Glaski: Assignments Violating Trust Agreement 

Are Voidable under New York Law, Not Void 
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In re Sandri, 501 B.R. 369 (Bankr. N.D. Cal. 2013): In general, 

California borrowers do not have standing to allege violations of 

pooling and servicing agreements (PSAs), contracts between their 

lender and a third party trust. Here, borrower alleged her original 

lender sold and securitized her loan to a trust (in accordance with trust 

rules) and then a few years later, MERS, the “beneficiary” and 

“nominee” of the original lender, assigned her deed of trust to Capital 

One. Borrower asserts that MERS lacked authority to assign the DOT 

because it had already been sold and securitized to the trust: “any 

assignment occurring after the closing date of the PSA is invalid.” 

Though borrower relied on Glaski v. Bank of Am., N.A., 218 Cal. App. 

4th 1079 (2013), a recent California Court of Appeal case that did 

grant borrower standing to challenge a foreclosure based on PSA 

violations and New York trust law, Glaski is distinguishable on 

grounds this court did not address. The Glaski borrower alleged the 

foreclosing entity lacked the authority to foreclose because of a failed 

assignment to the trust. After the trust’s closure, any attempted 

assignment into the trust violated trust rules dictated by New York 

law, and was therefore void. Here, by contrast, the loan was 

successfully transferred to the trust and, years later, MERS assigned 

its interest in the loan to a third entity. The closing date of the trust 

was critical in Glaski because it created the rules that were breached 

and rendered the sale void. Here, by contrast, the closing date of the 

trust is unrelated to MERS’ authority to assign its interest in the loan. 

The court did not address this distinction but instead focused on 

attacking the logic of Glaski. After dismissing Glaski as an outlier, the 

court agreed with a premise that under California law, a third party to 

the PSA (like the borrower) cannot challenge the validity of a loan 

assignment that would render the assignment voidable, not void. The 

court disagreed with Glaski’s next premise: that an assignment 

violating a PSA governed by New York trust law is void. “New York 

intermediate appellate courts have repeatedly and consistently found 

that an act in violation of a trust agreement is voidable, not void.” The 

court dismissed the two cases relied upon by the Glaski court as an 

unreasonable trial court opinion and a Texas bankruptcy court relying 

on that opinion. The court also harped on prejudice, which the Glaski 
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court side-stepped, finding that even if the assignment were void, 

borrowers still need to allege prejudice resulting from servicer’s 

actions, not borrowers’ default, to bring a valid wrongful foreclosure 

claim. Here, borrower was in default and could not demonstrate that 

any invalid transfer of her loan would have changed her default or 

prevented “the original lender” from foreclosing anyway. Servicer’s 

motion to dismiss was granted.  

Nationwide Force-placed Insurance “Scheme:” Class 

Certification Denied and UCL Deemed Inappropriate Choice of 

Law  

Gustafson v. BAC Home Loans, 294 F.R.D. 529 (C.D. Cal. 2013): 

Class certification requires common questions of law or fact that 

predominate over individual issues. To show common questions, class 

participants must demonstrate they “suffered the same injury,” and 

that a class-wide remedy is appropriate. Predominance requires a 

showing that most issues common to the class significantly outnumber 

individual issues specific to separate class members. This purported 

class failed to establish either commonality or predominance. Class 

claims (breach of contract, breach of covenant of good faith and fair 

dealing, and unjust enrichment) revolved around an alleged 

nationwide scheme to charge borrowers improper fees when imposing 

force-placed insurance (FPI) on homeowners pursuant to the terms of 

their mortgage agreements. Class members’ mortgage contracts 

required borrowers to maintain hazard insurance and authorized their 

loan servicers to force-place insurance--at the borrower’s expense--if 

the borrower failed to comply.  The complaint alleged Bank of America 

impermissibly passed on commissions (kickbacks), escrow, and 

monitoring fees to borrowers. Countless legal variables precluded 

commonality and predominance with respect to these claims including: 

significant differences in state-based contract law and intrinsic 

evidence rules, state insurance law, and statutes of limitations. There 

were also factual differences involving class members’ receipt of 

warning letters and varying mortgage contract terms. Individual 

questions of law and fact predominated over common questions, so the 

court denied class certification.  
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Courts evaluating a purported class’s choice of law evaluate that choice 

under the forum state’s “choice of law” rules. Here, the purported class 

chose to litigate this nationwide action under California’s Unfair and 

Deceptive Acts and Practices (UDAP) statute, the Unfair Competition 

Law (UCL). The court applied California’s two “choice of law” analyses 

to the UCL and found it an inappropriate choice for several reasons. 

First, and most importantly, most of the mortgage contracts at issue 

included a choice-of-law clause specifying that any disputes arising 

under the contract are to be settled using federal law and the law of 

the state where the property is located. Class members’ argument that 

their UCL claims were “extra-contractual” and did not arise from their 

mortgage contracts was unavailing: the alleged unfair business 

practices stemmed from Bank of America’s manipulation of the force-

placed insurance clauses in the mortgage contracts. The “choice of law” 

clauses were found enforceable. Second, the court determined that 

California’s interest in having the UCL applied was outweighed by the 

interest of other states having their UDAP laws applied. Bank of 

America’s FPI operations were spread across many states with 

material differences in their consumer protection laws. The properties 

themselves were scattered across the country, and states have very 

different insurance rates. Accordingly, California’s UCL was not an 

appropriate “choice of law.”  

TPP Requires Servicer to Offer Permanent Modification Even 

If Servicer Later Determines Borrower Is Ineligible for HAMP 

Karimian v. Caliber Home Loans Inc., 2013 WL 5947966 (C.D. Cal. 

Nov. 4, 2013): Breach of contract claims require borrowers to show the 

existence of an enforceable contract, borrower’s performance, servicer’s 

breach, and damages. Here, borrower alleged her HAMP TPP 

agreement required her servicer to permanently modify her mortgage 

after she fully performed under the TPP. Under Corvello v. Wells Fargo 

Bank, N.A., 728 F.3d 878 (9th Cir. 2013), servicer cannot argue that 

borrower’s ultimate, post-TPP ineligibility for a permanent 

modification under HAMP renders servicer’s obligation to permanently 

modify unenforceable. Rather, “if a borrower is ineligible for a 

permanent modification under HAMP, the servicer must notify 
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[borrower] of her ineligibility before entering the TPP and accepting 

trial payments.” A servicer cannot enter into a TPP and accept 

borrower’s payments, and then later determine that borrower is 

ineligible for a permanent modification under HAMP and refuse to 

modify. Servicer’s failure to offer borrower a permanent modification 

after borrower’s successful completion of her TPP agreement is a 

breach of that agreement, regardless of borrower’s ultimate HAMP 

eligibility. Servicer’s claim that its transfer of borrower’s loan to a 

different servicer precludes a breach of contract claim also fails. 

“[Borrower’s] complaint appears to allege that [servicer’s] breach led 

directly to her mortgage’s transfer to [second servicer], and thus to the 

eventual foreclosure.” 

Glaski Claim Fails, but Borrower Has Standing to Allege 

Wrongful Foreclosure Based on Lender’s Assignment of Loan  

Subramani v. Wells Fargo Bank, N.A., 2013 WL 5913789 (N.D. Cal. 

Oct. 31, 2013): Borrowers in California generally do not have standing 

to bring wrongful foreclosure claims based on loan securitization. Here, 

borrower’s claim that Wells Fargo unsuccessfully attempted to transfer 

borrower’s loan to a trust after the trust’s closing date failed because 

borrower lacked standing to allege a breach of the Pooling and 

Servicing Agreement. However, the court allowed borrower’s wrongful 

foreclosure claim to survive insofar as borrower alleged that Wells 

Fargo (their original lender) could not foreclose because it had sold 

borrower’s loan years before default, and did not retain its beneficial 

interest in the DOT. Borrower did not rely on the PSA or on the loan 

securitization itself to allege this aspect of their wrongful foreclosure 

claim. Rather, he alleged that foreclosure was void because the 

foreclosing party, Wells Fargo, no longer owned any part of the loan, 

nor was it an authorized agent of the true beneficiary. Wells Fargo 

therefore “directed the wrong party to issue [NODs].” Borrower is 

notably not alleging that Wells Fargo needs to prove its authority to 

foreclose – borrower is simply alleging Wells Fargo had no authority to 

foreclose whatsoever because it sold the loan to a different entity in 

2006 and initiated foreclosure activities in 2009. Tender is not required 

because, if true, borrower’s allegations would render the foreclosure 
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sale void. Borrower’s unjust enrichment claim also survived the motion 

to dismiss because, if borrower’s allegations were true, Wells Fargo 

unfairly benefited from accepting loan payments from borrower when 

it had no legal right to those payments. Because Wells Fargo’s conduct 

was likely to deceive consumers, borrower’s fraud-based UCL claim 

also survived.  

Servicer Agreed to Comply with FHA Cap on Loan Payments: 

Valid Intentional Misrepresentation and Accounting Claims 

Mendez v. Wells Fargo Home Mortg., 2013 WL 5603261 (S.D. Cal. 

Oct. 11, 2013): To bring a claim for intentional misrepresentation, 

borrowers must allege their servicer: 1) knowingly and intentionally 

misrepresented a material fact; 2) borrower justifiably relied on 

servicer’s misrepresentation; and 3) damages. Here, Wells Fargo 

loaned borrower funds to purchase an FHA-insured home. As part of 

the FHA Conditional Closing Requirements (CCR), Wells Fargo, in 

entering the final loan agreement, agreed to keep loan payments under 

a specific amount, accounting for all property taxes, insurance, and 

home owner association fees. The loan was signed and finalized and a 

year later, Wells Fargo demanded payments that exceeded the 

contractual amount, blaming property taxes that were higher than 

“originally estimated.” These facts adequately pled intentional 

misrepresentation: 1) Wells Fargo improperly estimated property taxes 

and, in so doing, recklessly promised to abide by the FHA cap on 

monthly loan payments to induce borrower to agree to the loan; 2) 

borrower justifiably relied on the misrepresentation by entering the 

loan; and 3) borrower will suffer damages if forced to pay the higher 

amount. Her intentional misrepresentation claim survived the motion 

to dismiss. 

Accounting claims require a showing of: 1) a fiduciary relationship 

between servicer and borrower; or 2) accounts “so complicated that an 

ordinary legal action demanding a fixed sum is impracticable.” Here, 

borrower successfully pled the latter. Wells Fargo’s demand of a higher 

payment each month and borrower’s insistent payment of her 

contractual amount have resulted in an ongoing deficiency; borrower is 
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unaware of how Wells Fargo is applying her payments and her claim 

for an accounting is therefore appropriate. 

Bankruptcy Stay Requires Access to Personal Items in 

Foreclosed Property 

In re Grewal, 499 B.R. 736 (Bankr. N.D. Cal. 2013): An automatic 

stays becomes effective when a debtor files their bankruptcy petition 

and protects the debtor’s real and personal property from creditors. 

Retaining debtor’s personal property and refusing to allow the debtor 

to collect personal items from real property that was foreclosed pre-

petition violates the automatic stay. To bring a claim for a stay-

violation, a debtor must establish, inter alia: 1) creditor had notice of 

the petition; 2) creditor willfully violated the stay; and 3) damages. 

Here, bank foreclosed on borrower’s real property, a gas station, pre-

petition. Post-petition, bank refused borrower access to his personal 

property remaining in the gas station. The court rejected bank’s 

argument that notice was improper (sent to an address other than 

bank’s specified address in the original loan contract) because bank 

had actual notice of borrower’s bankruptcy. The court also found bank 

willfully violated the stay, but because borrower failed to list the 

specific items on his bankruptcy petition and failed to present any 

evidence of property-value or attorney fees, his claim was dismissed for 

failure to allege damages.  The court did, however, order bank to 

return borrower’s items. 

Securitization Claim vs. Failed Attempt at Securitization 

Claim; State Regulated Non-judicial Foreclosure Law Not 

Preempted by HOLA 

Cheung v. Wells Fargo Bank, N.A., 987 F. Supp. 2d 972 (N.D. Cal. 

2013): Borrowers in California generally do not have standing to bring 

wrongful foreclosure claims based on loan securitization. Here, 

borrower made a slightly but critically different argument: that World 

Savings Bank attempted but failed to securitize the loan by 

transferring it into a trust after the closing date of the trust had 

passed. In failing to transfer the loan, World Savings did not retain 
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ownership of the loan, nor did the loan become property of the intended 

trust. Rather, it “became the property of an unknown beneficiary.” And 

because World Savings retained nothing, nothing was transferred to 

Wells Fargo when it purchased World Savings. As it did in Naranjo v. 

SBMC Mortg., 2012 WL 3030370 (S.D. Cal. July 24, 2012), this 

pleading “gives rise to a plausible inference that the subsequent 

assignment, substitution, and notice of default and election to sell may 

also be improper.” Because borrower’s allegations, if true, would render 

the sale void, tender was not required.   

State laws regulating loan origination and processing are preempted 

under the Home Owner’s Loan Act (HOLA). State contract, property, 

and tort laws, however, are not preempted “to the extent that they only 

incidentally affect the lending operations of Federal savings 

associations . . . .” Nothing in this case shows that borrower’s wrongful 

foreclosure claim –based on servicer’s failure to comply with California 

non-judicial foreclosure regulations—is preempted by HOLA. “A lender 

cannot on the one hand rely on California law . . . to conduct a non 

judicial foreclosure, while on the other hand ignor[e] any restrictions or 

procedural requirements that are part of that process.” Borrower’s 

wrongful foreclosure claim survived the motion to dismiss.  

Promissory Estoppel 

Haroutunian v. GMAC Mortg., LLC., 2013 WL 6687158 (Cal. Ct. 

App. Dec. 19, 2013): Promissory estoppel claims must include: 1) a 

promise, 2) reasonably made with the expectation of inducing reliance 

by the other party; 3) detrimental reliance; and 4) injustice if the 

promise is not enforced. Here, servicer promised to cancel a foreclosure 

sale if borrower paid an initial $10,000, followed by five monthly 

payments that would bring her mortgage current. Borrower made the 

initial and two monthly payments, but the home was foreclosed. The 

trial court refused borrower’s motion to amend her complaint to assert 

a promissory estoppel claim against her servicer. The Court of Appeal 

remanded the case, considering this an abuse of discretion, and 

instructed the trial court to allow borrower to add a promissory 

estoppel cause of action because her facts stated a valid PE claim. 
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First, there was a clear and unambiguous promise to cancel the sale in 

exchange for money, “paid in accordance with a written payment 

schedule to be provided by [servicer].” This was not an “agreement to 

agree,” and borrower did not breach the agreement by waiting to make 

her first monthly payment until she received the schedule from 

servicer (which was after the servicer had scheduled the first 

payment). Further, borrower had taken out personal loans to pay the 

entire reinstatement amount in a lump sum, but servicer only offered 

to cancel the sale if borrower reinstated with installment payments. 

Borrower detrimentally relied on servicer’s promise by choosing not to 

reinstate in a lump sum, and in making three installment payments. 

Servicer should have reasonably expected borrower to rely on its 

promise not to foreclose, demonstrated by borrower’s continued 

installment payments up to the foreclosure. The statute of frauds 

defense argued by servicer is inapplicable to a promissory estoppel 

cause of action. Lastly, borrower’s pleadings, if true, show that 

injustice can only be avoided if the promise is enforced. 

First Circuit Upholds Dismissal of HAMP-Related Implied 

Covenant of Good Faith & Fair Dealing and Negligence Claims 

MacKenzie v. Flagstar Bank, FSB, 738 F.3d 486 (1st Cir. 2013): 

Breach of implied covenant of good faith and fair dealing claims 

require borrowers to show their servicer unfairly interfered with the 

borrower’s right to see a contract fully performed. Here, servicer 

offered borrowers a HAMP modification but rescinded that offer (after 

what appears to be borrowers’ rejection) just six days later. Two 

contracts gave rise to possible (but ultimately unsuccessful) fair 

dealing claims. First, borrowers argued that as a third party 

beneficiary to the Servicer Participation Agreement (SPA) between 

their servicer and the Treasury Department (part of the HAMP 

program) they could assert a valid fair dealing claim. The First Circuit, 

however, reaffirmed the widely held reasoning that private borrowers 

are not third party beneficiaries to SPA agreements. They are rather 

“incidental” beneficiaries of the HAMP program, and cannot bring 

contract-related causes of action using those agreements. Second, 

borrowers staked their fair dealing claim on their mortgage agreement, 
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arguing that their servicer must act “in good faith” and “use reasonable 

diligence to protect the interests of the mortgagor.” But because 

nothing in the mortgage contract required the servicer to modify the 

loan, or even to consider a modification, servicer’s failure to extend a 

modification did not breach the implied covenant. The court upheld the 

dismissal of borrower’s breach claim pertaining to both contracts. 

As in California, Massachusetts borrowers must allege they were owed 

a duty of care by their servicer to bring a claim for negligence, and a 

normal borrower-lender relationship does not give rise to a duty. No 

duty was owed under the SPA agreement –to which borrowers are not 

third party beneficiaries— or under HAMP itself. Nor can statutory 

causes of action provide the basis for a negligence claim absent an 

independent duty of care. Further, HAMP violations do not provide 

grounds for negligence per se. Borrowers were unable to establish a 

duty of care and the court upheld the dismissal of their negligence 

claim.    

Tender Not Required When Sale Would be Void 

Aniel v. Aurora Loan Servs., LLC, 550 F. App’x 416 (9th Cir. 2013): 

California law requires borrowers bringing wrongful foreclosure claims 

to tender the amount due on their loan. There are several exceptions to 

this rule, including where the allegations, if true, would render the 

foreclosure sale void. Alleging mere irregularities in the foreclosure 

sale is not enough to escape tender. Here, borrowers brought a 

wrongful foreclosure claim based on an allegedly fraudulent (forged) 

substitution of trustee. If true, this allegation would render the sale 

void and extinguish the tender requirement. The district court erred, 

then, in dismissing borrower’s claim with prejudice based on 

borrower’s inability to tender.  

Ninth Circuit Definition of “Debt Collector” under the FDCPA 

& Who Bears the Burden of Proof 

In re Brown, 2013 WL 6511979 (B.A.P. 9th Cir. Dec. 12, 2013): The 

FDCPA defines “debt collector” two ways: 1) “any person who uses any 

instrumentality of interstate commerce or the mails in any business 
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the principal purpose of which is the collection of any debts;” 2) or any 

person “who regularly collects or attempts to collect, directly or 

indirectly, debts owed . . . or due another.” The Ninth Circuit recently 

determined that, to be liable under the first definition, a “debt 

collector” must have debt collection as the principal purpose of its 

business, not merely a principal purpose. Schlegel v. Wells Fargo Bank, 

N.A. (In re Schlegel), 720 F.3d 1204 (9th Cir. 2013) (summarized in our 

August 2013 newsletter). Plaintiff-debtors bear the burden of proving 

this element. Here, the trial bankruptcy court (which decided the case 

before Schlegel was published) impermissibly shifted the burden of 

proof to defendant-servicers, requiring them to show that debt 

collection was not the principal purpose of their businesses. The 

bankruptcy court granted servicers their summary judgment motion 

on other grounds, so this error was “harmless,” but the Ninth Circuit 

BAP, in affirming the bankruptcy court’s decision, clarified that 

servicers do not have to show they are not “debt collectors” as defined 

in Schlegel. Rather, plaintiff-borrowers must affirmatively show that 

debt collection is the principal purpose of their servicer’s business (or 

at least that servicer’s status as a “debt collector” is a genuine issue of 

material fact).   

HUD Policy Statement on RESPA’s “Affiliated Business 

Arrangement” Exception is Not Binding 

Carter v. Welles-Bowen Realty, Inc., 736 F.3d 722 (6th Cir. 2013): 

RESPA prohibits settlement-service providers, like real estate agencies 

and title insurers, from accepting fees or kickbacks for business 

referrals. This prohibition, however, does not apply to “affiliated 

business arrangements” (ABAs), as defined by three prerequisites in 

the statute. HUD issued a policy statement in 1996, identifying ten 

factors the agency should consider in ferreting out sham ABAs. Here, 

borrowers alleged their real estate agency impermissibly created a 

sham ABA with a title service company that referred business to a 

separate title insurance provider. This title insurance provider 

performed the bulk of the title work, leaving the sham ABA to conceal 

the kickbacks. Borrowers conceded that the ABA met the three 

prerequisites outlined in RESPA, but argued it nevertheless violated 
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RESPA because it did not satisfy the ten HUD-specified factors and 

was, therefore, a sham ABA. The Sixth Circuit disagreed, holding that 

as long as the business arrangement met the three requirements listed 

in RESPA, it qualified as an ABA and escaped RESPA liability. This 

ruling effectively held that HUD’s long-standing policy statement was 

irrelevant, not entitled to Chevron or Skidmore deference, and not 

binding on the court. 

 

 

FDCPA vs. Rosenthal: Differing Definitions of “Debt Collector” 

& “Debt Collection” 

Webb v. Bank of Am., N.A., 2013 WL 6839501 (E.D. Cal. Dec. 23, 

2013): The FDCPA defines “debt collector” as: 1) “any person who uses 

any instrumentality of interstate commerce or the mails in any 

business the principal purpose of which is the collection of any debts;” 

2) or any person “who regularly collects or attempts to collect, directly 

or indirectly, debts owed . . . or due another.” The Ninth Circuit has 

not explicitly determined whether mortgage servicers (or their 

transferees) are “debt collectors” under the FDCPA, but this court has 

previously discounted that notion because servicers are collecting debt 

owed to themselves, not to others. (If a servicer bought the loan while it 

was in default, that is an exception to the general rule that servicers 

are not “debt collectors.”) This borrower brought an FDCPA claim 

against her new servicer, which purchased servicing rights to 

borrower’s loan after borrower was granted a permanent modification 

and had already begun making modified payments. The new servicer 

refused to accept borrower’s modified mortgage payments and 

attempted to collect her un-modified amount. The court found the 

servicer did not qualify as a “debt collector” under the FDCPA and 

dismissed this claim.  

The Rosenthal Act’s definition of “debt collector” is much broader: “any 

person who, in the ordinary course of business, regularly, on behalf of 

himself or herself or others, engages in debt collection.” But to even 
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reach that inquiry, borrower had to assert that her servicer was 

engaged in “debt collection,” which this court had previously 

determined did not include foreclosure. The court cited Corvello v. 

Wells Fargo Bank, 728 F.3d 878 (9th Cir. 2013) for the proposition that 

engaging in a modification agreement (in Corvello, a TPP) and 

collecting modified payments can qualify as “debt collection.” This 

ruling, and borrower’s allegations that servicer repeatedly demanded 

un-modified mortgage payments and did not merely engage in 

foreclosure activity, convinced the court that servicer should not 

“categorically [be] excluded as a ‘debt collector’ under the Rosenthal 

Act.” Under its broad definition, which includes entities collecting their 

own debts, servicer qualified as a “debt collector” and the court denied 

its motion to dismiss borrower’s Rosenthal claim. Borrower’s unlawful 

prong UCL claim, based on her Rosenthal claim, also survived.  

Fraudulent Substitution of Trustee: Basis for Wrongful 

Foreclosure Claim, Tender Excused 

Engler v. ReconTrust Co., 2013 WL 6815013 (C.D. Cal. Dec. 20, 

2013): California law requires any substitution of a trustee be 

recorded, executed and acknowledged by “all of the beneficiaries under 

the trust deed or their successors in interest.” CC § 2934a(a)(1). Invalid 

substitutions render any resulting foreclosure sale void. In this case, 

MERS was listed as the beneficiary on borrower’s original note. 

Accordingly, MERS –or its authorized agent—should have signed the 

substitution of trustee that was recorded the day after the NOD was 

recorded. The only signature appearing on the substitution of trustee, 

however, belonged to an employee of borrower’s servicer, not an 

employee of MERS. The court found these allegations sufficient to 

state a valid wrongful foreclosure claim based on noncompliance with 

CC 2934a. No tender was required because these allegations, if true, 

would render the foreclosure void.  

“Mislabeling” a Cause of Action; Valid Constructive Fraud and 

UCL “Unfair” Prong Claims Based on Reverse Mortgage 

Origination 
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Welte v. Wells Fargo Bank, N.A., 2013 WL 6728889 (C.D. Cal. Dec. 

18, 2013): Under the federal rules, a complaint should not be dismissed 

just because the facts alleged do not match up exactly with the 

“particular legal theory” advanced by plaintiff. A court should, if it can, 

look at the facts alleged in the complaint and determine if they support 

any valid legal theory. Here, borrower brought a negligent 

misrepresentation claim against the parties who arranged a reverse 

mortgage for her and her (now deceased) husband. In her opposition to 

defendants’ motion to dismiss, she stated that this claim was 

“mislabeled” and should instead be characterized as a fraud claim. The 

court agreed that plaintiff was not impermissibly asserting additional 

facts in her opposition, but that her complaint alleged sufficient facts 

to support a fraud cause of action. The court denied the motion to 

dismiss plaintiff’s negligent misrepresentation claim, but instructed 

her to change the title of the claim to reflect its true nature: fraud.  

To allege constructive fraud, a plaintiff must show: “1) any breach of 

duty which, without an actual fraudulent intent, 2) gains an advantage 

to the person in fault . . . by misleading another to his prejudice.” Duty 

and breach were established at an earlier stage in this litigation, and 

the court now found that defendants had gained an advantage by 

breaching that duty. In failing to disclose that plaintiff should have 

been included as a “borrower” and “owner” in the reverse mortgage 

arrangement, and that under the HUD regulation foreclosure was 

solely dependent upon the death of her husband, defendants failed to 

disclose material facts. Plaintiff’s fraud claim survived. 

To state a UCL claim under its “unfair” prong, a plaintiff must show 

that defendant’s actions or practices “offends an established public 

policy or . . . is immoral, unethical, oppressive, unscrupulous or 

substantially injurious to consumers.” Reverse mortgages are insured 

by HUD and intended to protect elderly homeowners as they age and 

“prevent displacement.” Plaintiff’s “unfair” UCL claim then, survives 

the motion to dismiss because failing to treat the homeowner’s spouse 
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as a homeowner, protected under the reverse mortgage regulation, is 

an unfair business practice.3  

Glaski-like Claim Rejected; Prejudice Required for Wrongful 

Foreclosure and Robo-Signing Claims 

Rivac v. NDeX West LLC, 2013 WL 6662762 (N.D. Cal. Dec. 17, 

2013): The borrowers in Glaski v. Bank of Am., N.A. successfully 

alleged a wrongful foreclosure claim based on a void assignment of the 

deed of trust. Specifically, the owner of the loan attempted to assign it 

to a trust after the trust had already closed according to the trust’s own 

pooling and servicing agreement (PSA). In this case, borrowers 

attempted a slightly different argument: that the owner of their loan 

failed to record the loan’s assignment to a trust within the 90 days 

specified in that trust’s PSA. Instead, the assignment was recorded 

four years later. The court did not address this argument specifically, 

but instead recited the oft-repeated reasoning that securitization does 

nothing to effect the authority to foreclose. Addressing Glaski, this 

court sided with the majority of California courts in rejecting the 

notion that borrowers have standing to challenge a PSA to which they 

are not a party or a third-party beneficiary. 

To bring a wrongful foreclosure claim, many California courts require 

borrowers to show prejudice resulting from the fraudulent 

foreclosure—not from borrower’s default. So too with robo-signing 

claims: “where a [borrower] alleges that a document is void due to 

robo-signing, yet does not contest the validity of the underlying debt, 

and is not a party to the assignment, the [borrower] does not have 

standing to contest the alleged fraudulent transfer.” Here, borrowers’ 

wrongful foreclosure and robo-signing claims were dismissed, in part, 

because they could not allege prejudice unrelated to their own default. 

Basically, the court determined that even if there were irregularities in 

the foreclosure sale, or in assignments leading up to the sale, the 

foreclosure would still have occurred because of borrowers’ default.  

                                            
3 In accordance with Bennett v. Donovan, 4 F. Supp. 3d 5 (D.D.C. 2013), HUD will 

likely revise the regulation to conform with statutory language that prohibits 

foreclosure until the death of the borrower and the borrower’s spouse. 
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Borrowers must show defendants’ wrongful acts—securitization 

irregularities, foreclosure notice irregularities, or robo-signing—

directly caused harm to the borrower. 

Statutory Immunities from Slander of Title Claims 

Patel v. Mortg. Elec. Reg. Sys. Inc., 2013 WL 6512848 (N.D. Cal. 

Dec. 12, 2013): To establish a claim for slander of title, a borrower 

must show: 1) a publication, 2) without privilege or justification, 3) 

that is false, 4) and directly causes immediate pecuniary loss. 

Defendants may assert several statutory immunities to defend against 

slander of title claims, including the specific privilege afforded NODs 

and NTSs (CC § 2924(d)), that publications were made without malice, 

from an interested party, to an interested party (CC § 47(c)), and that 

any trustee error was made “in good faith,” relying upon default 

related information supplied by the beneficiary (CC § 2924(b)). Here, 

borrower alleged trustee’s NOD and NTS were false, unprivileged, 

malicious, and reckless publications. The court disagreed: all 

assignments and substitutions were allowed by the DOT and properly 

recorded, defeating borrower’s claim of recklessness. Further, the NOD 

and NTS were recorded because of borrower’s default—which borrower 

admitted. Lastly, borrower was unable to show that any error in the 

NOD or NTS (not specified) was not the result of good faith reliance on 

the undisputed fact that borrower was in default. The court 

determined that defendant trustee was therefore immune from slander 

of title in multiple ways. The NOD and NTS were privileged 

publications and borrower’s slander of title claim was dismissed. 

In Rem Relief from Automatic Stay: Application through 

Several Bankruptcies and Immunity from Collateral Attack 

Miller v. Deutsche Bank Nat’l Tr. Co., 2013 WL 6502498 (N.D. Cal. 

Dec. 11, 2013): Filing a bankruptcy petition stays all debt-related 

activity against the debtor, including foreclosure activity, until the 

case is dismissed or discharged. Creditors may petition the court for 

relief from the stay which enables them to continue debt-collection 

activities, like foreclosure. Usually, relief from an automatic stay 
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applies only to a particular bankruptcy case. Bankruptcy courts can, 

however, authorize special in rem relief if a creditor can prove that a 

debtor filed multiple bankruptcies in a “scheme” to delay or thwart 

legitimate efforts to foreclose on real property. 11 U.S.C. § 362(d)(4). 

This relief is binding (as applied to the particular real property in 

question) on any other bankruptcy within two years after relief is 

granted. In other words, the in rem relief from the automatic stay 

sticks to the property, and applies to any bankruptcy involving that 

property, regardless of petitioner. Here, borrower brought an action 

against her servicer for wrongful foreclosure and eviction in violation 

of the automatic stay pertaining to her bankruptcy case. A bankruptcy 

court had issued in rem relief applied to the property in an earlier 

bankruptcy case, however, filed by a different debtor. Borrower 

claimed that the debtor in the prior bankruptcy case giving rise to the 

§ 362(d)(4) order had no true interest in the property, effectively 

challenging the bankruptcy court’s factual findings that gave rise to its 

in rem order. The district court determined that borrower should have 

objected to the in rem order during that first bankruptcy case (though 

she was not the debtor in that case) and cannot now collaterally attack 

a final order of a bankruptcy court. Further, that in rem order is 

“effective as to anyone holding any interest in the property, whether or 

not they are in privity with the debtor.” The court granted servicer’s 

motion to dismiss.  

Delayed Discovery Doctrine Does Not Apply to RESPA Claims 

Cheung v. Wells Fargo Bank, N.A., 2013 WL 6443116 (N.D. Cal. 

Dec. 9, 2013): RESPA claims under 12 U.S.C. § 2605 (dealing with 

mortgage servicing and escrow accounts) must be brought within three 

years from the alleged violation. Under California’s delayed discovery 

doctrine, SOL clocks can toll until the plaintiff discovered (or had 

reasonable opportunity to discover) the misconduct. Here, borrowers 

attempted to toll the three-year RESPA SOL by pleading they could 

not determine when their servicer's wrongful acts occurred, or exactly 

what those acts were, without the benefit of the discovery stage of 

litigation. The court disagreed on two grounds: 1) the delayed discovery 

doctrine pertains only to borrower’s personal discovery of the wrongful 
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conduct and is unrelated to borrower’s opportunity to conduct 

discovery; and 2) the doctrine does not apply to RESPA claims, at least 

in the Ninth Circuit. Broadly, the doctrine does not apply “to claims 

made pursuant to a statute that defines when the claim accrues rather 

than defining a limitations period from the date of accrual” (emphasis 

original). Because REPSA states that a § 2605 claim may be brought 

within three years “from the date of the occurrence of the violation,” 

this type of claim is impervious to the delayed discovery doctrine.   

Diversity Jurisdiction Analysis: Wells Fargo is a “Citizen” of 

South Dakota; HOLA Preempts HBOR, Not Common Law 

Claims; When Servicers Owe Borrowers a Duty of Care  

Meyer v. Wells Fargo Bank, N.A., 2013 WL 6407516 (N.D. Cal. Dec. 

6, 2013): A defendant may remove a state action to federal court if the 

federal court exercises subject matter jurisdiction (SMJ) over the 

matter. Federal courts can exercise SMJ in two ways: 1) over a federal 

claim; or 2) over a state claim arising between citizens of diverse 

(different) states. If it appears, at any time before final judgment, that 

the federal court lacks SMJ, that court must remand the case to state 

court. This California borrower argued that the case, consisting 

entirely of state claims, should be remanded because Wells Fargo’s 

California citizenship destroyed diversity jurisdiction. Unlike the court 

in Vargas (below), this court found Wells Fargo to be solely a citizen of 

South Dakota, its state of incorporation and the state listed as housing 

the company’s “main office” in its articles of association. That Wells 

Fargo’s “principal place of business” is in California does not render 

Wells Fargo a “citizen” of California. The court denied borrower’s 

motion to remand.  

State laws regulating or affecting the “processing, origination, 

servicing, sale or purchase of . . . mortgages” are preempted by the 

Home Owner’s Loan Act (HOLA), as applied to federal savings 

associations. Without independent analysis, this court accepted the 

reasoning of the majority of California federal courts that Wells Fargo, 

a national bank, can invoke HOLA preemption to defend its conduct as 

a national bank because the loan in question originated with a federal 
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savings association. The court then found borrower’s HBOR claims 

(pre-NOD outreach, dual tracking and SPOC) preempted because these 

laws relate to the processing and servicing of mortgages. Borrower’s 

fraud, promissory estoppel, negligence, negligent misrepresentation, 

and UCL claims were not preempted. These common laws “[hold 

banks] responsible for the statements they make to their borrowers” 

and impose a “general duty not to misrepresent material facts when 

doing business with borrowers.” Borrowers’ common law claims were 

based on the allegation that her servicer falsely promised to halt 

foreclosure while her modification application was pending, and were 

accordingly not preempted. 

To state a claim for negligence, a borrower must show that her servicer 

owed her a duty of care. This court allowed that a duty can arise when 

“a financial institution . . .  offers borrowers a loan modification and a 

trial period plan.” Here, however, there was never a trial or permanent 

modification. The “mere engaging in the loan modification process is a 

traditional money lending activity” (emphasis original) and does not 

give rise to a duty. Borrower’s negligence claim was dismissed. 

Diversity Jurisdiction Analysis: Wells Fargo is a “Citizen” of 

California 

Vargas v. Wells Fargo Bank, N.A., 999 F. Supp. 2d 1171 (N.D. Cal. 

2013): A defendant may remove a state action to federal court if the 

federal court exercises subject matter jurisdiction (SMJ) over the 

matter. Federal courts can exercise SMJ in two ways: 1) over a federal 

claim; or 2) over a state claim arising between citizens of diverse 

(different) states. If it appears, at any time before final judgment, that 

the federal court lacks SMJ, that court must remand the case to state 

court. Here, two California borrowers sued Wells Fargo in state court, 

asserting only state claims. Wells removed the action on the basis of 

diversity jurisdiction, claiming exclusive South Dakota citizenship 

based on its incorporation in that state. The federal district court 

rejected this argument, emphasizing the congressional goal of 

achieving jurisdictional parity between national and state 

banks. Accordingly, the court determined that national banks are 
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citizens of both their state of incorporation and the state where the 

bank maintains its principal place of business. Because Wells Fargo 

maintains its principal place of business in California, it was 

considered a “citizen” of California, destroying diversity with the 

California borrowers. The case was remanded.  

Proposed Class Action Survives MTD on “Unfair” & 

“Fraudulent” UCL Prongs 

Bias v. Wells Fargo Bank, N.A., 942 F. Supp. 2d 915 (N.D. Cal. 

2013): To have UCL standing, borrowers must allege economic injury 

directly caused by the unfair business practice. Broadly, this proposed 

class accuses Wells Fargo of using subsidiaries to impose marked-up 

fees (“Broker’s Price Opinions” (BPOs) and appraisals) on defaulting 

borrowers and unfairly profiting from that arrangement. Using 

California’s UCL statute, borrowers alleged Wells concealed this 

arrangement, did not provide borrowers with true itemizations of the 

fees or “services,” and allowed borrowers to believe they needed to pay 

Wells for these services, even though their mortgage agreements said 

nothing about these costs. Wells argued that because the fees were 

within market rate, borrowers cannot show economic injury. The court 

disagreed: even if the BPOs were within the market rate, borrowers 

allege they still paid Wells Fargo more than they would have if Wells 

had only passed on actual costs, not the marked-up costs incurred by 

contracting the work to Wells Fargo subsidiaries. Borrowers 

successfully alleged UCL standing because their economic injury was 

directly caused by Wells Fargo’s actions.  

After establishing that prospective plaintiffs have standing, the court 

then considered two UCL prongs. “Unfair” practices can include 

activity that controverts a public policy, is “immoral, unethical, 

oppressive, unscrupulous, or substantially injurious to consumers,” or 

that results in substantial consumer injury, not outweighed by 

consumer benefits and not reasonably avoided. This court found 

borrower’s allegations to fulfill the second category: these fees are 

sufficiently characterized as immoral, unethical and oppressive. Also, 

under the third definition, it is not certain (at this stage) that the 
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benefits of BPOs and appraisals outweigh the harm to borrowers in 

racking up fees that plunged them further and further into default. 

Borrowers’ “unfair” UCL claim survived the MTD. 

Finally, the court considered borrowers’ “fraudulent” UCL claim.  This 

requires a showing that members of the public are likely to be deceived 

by defendant’s actions. Here, borrowers’ claim is one of fraud by 

omission, which must be pled with particularity. Borrowers 

successfully alleged “numerous instances where the omitted 

information could have been revealed – namely, in the mortgage 

agreements themselves, in the mortgage statements . . . or during 

communications with Wells Fargo where it told [borrowers] that the 

fees were in accordance with their mortgage agreements.” These 

allegations were particular enough for borrowers’ fraudulent prong 

UCL claim to survive. (Borrowers’ fraud claim also survived based on 

similar reasoning.)  

A National Bank Cannot Invoke HOLA Preemption to Defend 

its Own Conduct  

Winterbower v. Wells Fargo Bank, N.A., No. SA CV 13-0360-DOC-

DFMx (C.D. Cal. Dec. 9, 2013):4 State laws may be preempted by 

federal banking laws such as the Home Owner’s Loan Act (HOLA) and 

the National Banking Act (NBA). HOLA regulates federal savings 

associations and the NBA, national banks. Here, Wells Fargo argued 

HBOR’s dual tracking statute (CC § 2923.6) is preempted by HOLA. 

Normally, Wells Fargo would be prevented from invoking HOLA 

because it is a national bank. Wells Fargo argued, however, that 

because the loan in question originated with World Savings, a federal 

savings association, HOLA preemption survived Wells Fargo’s 

ultimate purchase of the loan through merger. The HBOR 

Collaborative submitted an amicus brief and reply in this case, arguing 

on behalf of borrowers that Wells Fargo cannot use HOLA to defend its 

own conduct as a national bank. Reversing his previous position and 

                                            
4 This summary is based on the court’s unadopted tentative ruling on a motion to 

dismiss. Plaintiffs moved to voluntarily dismiss their action before the court could 

officially rule on this issue. The tentative is available on our website, calhbor.org. 
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rulings on this issue, Judge Carter agreed with the Collaborative that 

preemption cannot be purchased or assigned. Rather, courts should 

“look to see whether the alleged violations took place when the banking 

entity was covered by HOLA.” If Wells Fargo had to defend World 

Savings’ origination conduct, for example, HOLA preemption would be 

appropriate because World Savings was regulated by HOLA when the 

conduct being litigated occurred. Here, however, Wells Fargo was 

defending its own dual tracking conduct, which occurred long after 

Wells Fargo obtained the loan. The court accordingly prevented Wells 

Fargo from invoking HOLA to defend its own conduct. The court also 

acknowledged that precedent that has allowed national banks to use 

HOLA preemption has been incorrectly decided.       

PTFA: Purchasers of Foreclosed Properties Must Honor 

Existing, Bona Fide Leases; Basis for Affirmative State-law 

Causes of Action  

Nativi v. Deutsche Bank Nat’l Tr. Co., 223 Cal. App. 4th 261 

(2014): The Protecting Tenants at Foreclosure Act requires that all 

tenants in foreclosed properties receive a 90-day notice to vacate before 

the purchaser of a property can initiate eviction proceedings. It further 

provides that bona fide tenants with fixed-term leases entered into 

before foreclosure may maintain their tenancy through the lease term. 

Specifically, “any immediate successor in interest in such property 

pursuant to the foreclosure shall assume such interest subject to . . . the 

rights of any bona fide tenant . . . under any bona fide lease entered 

into before the notice of foreclosure to occupy the premises until the 

end of the remaining term of the lease, except that a successor in 

interest may terminate a lease effective on the date of sale . . . to a 

purchaser who will occupy the unit as a primary residence” (emphasis 

added). Finding that the PTFA only gave tenants the right to a 90-day 

notice, the trial court granted summary judgment to defendant bank, 

which purchased the subject property at foreclosure and forcibly 

evicted bona fide tenants holding a fixed-term lease. The California 

Court of Appeal disagreed: not only are bona fide tenants holding a 

fixed-term lease allowed to occupy the property for the remainder of 

that lease, but a purchaser of foreclosed property steps into the shoes 
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of the previous landlord and assumes ownership subject to any existing 

lease. The court found this conclusion borne out by the plain language 

in the PTFA, legislative history, and administrative construction of the 

statute. And while the PTFA does not include a private right of action, 

nothing in the statute prohibits tenants from using it as a basis for 

affirmative state-law claims as the tenants did here, asserting 

wrongful eviction and breach of the covenant of quiet enjoyment. 

Defendants were therefore not entitled to summary judgment and the 

judgment was reversed.       

 

Davis-Stirling Act: Homeowners’ Association (HOA) Must 

Accept Partial Payments on Delinquent Assessments 

Huntington Cont’l Town House Ass’n, Inc. v. JM Tr., 222 Cal. 

App. 4th Supp. 13 (2014):5 The Davis-Stirling Act governs HOA-

initiated judicial foreclosures on assessment liens. Here, the 

homeowners tendered a payment to their HOA, during foreclosure 

litigation, that more than covered their delinquent assessments but 

was less than the “total” amount owed, which included the 

assessments, late fees, interest, and attorney’s fees. The HOA refused 

to accept this “partial payment” and the trial court allowed foreclosure. 

The appellate division found, however, that the plain language of the 

Act “allows for partial payments and delineates to what debts, and in 

which order, payments are to be applied.” See CC § 1367.4(b).6 The 

HOA should have accepted the payment, which would have brought 

homeowners current and tolled the 12-month clock that allows HOAs 

to proceed with foreclosures. The first appellate division panel 

                                            
5 The first, unpublished version of this case is summarized in our October 2013 

Newsletter (above). See Huntington Cont’l Town House Ass’n, Inc. v. JM Trust, 2013 

WL 5507658 (Cal. Super. Ct. App. Div. Sept. 26, 2013). 
6 Effective Jan. 1, 2014, the provisions governing HOAs (or “common interest 

developments)” have been re-codified at CAL. CIV. CODE §§ 4000 – 6150, but are still 

referred to as the Davis-Stirling Common Interest Development Act. Former CC 

1367.4 is now CC 5655 and reads: “(a) Any payments made by the owner of a 

separate interest toward a debt described in [CC 5650(a)] shall first be applied to the 

assessments owed, and, only after the assessments owed are paid in full shall the 

payments be applied to the fees and costs of collection, attorney’s fees, late charges, 

or interest.” 
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accordingly reversed and remanded to the trial court, also ruling that 

homeowner’s appeal of the HOA’s damage award was moot. The HOA 

admitted it had failed to apply part of homeowner’s assessment 

payment but, in recalculating damages, the trial court allowed the 

HOA to calculate interest based on the original, incorrect amount. In 

this second, published, version of the case, the same appellate division 

panel restated its first opinion as a published opinion with 

modifications and reversed and remanded (again), instructing the trial 

court to correct the damage calculations.   

Servicer’s Failure to Notify Borrower of Increased Property 

Taxes Breached Modification Agreement 

Robinson v. Bank of Am., N.A., 2014 WL 265714 (Cal. Ct. App. Jan. 

24, 2014): Borrower brought breach of contract and wrongful 

foreclosure claims against former servicer based on its alleged breach 

of a permanent modification agreement. Accordingly, the court looked 

to the language of that agreement and its accompanying cover letter. 

The letter and agreement specified borrower’s modified monthly 

payment as consisting of a “principal and interest” portion and an 

“escrow/option ins.” portion. The letter also stated: “This payment is 

subject to change if your escrow payment changes. Escrow includes 

amounts to pay taxes and insurance on your home.” Per the 

agreement, servicer used borrower’s monthly payments to pay the 

property taxes directly. Borrower made all timely payments for the full 

amount specified in the agreement until servicer initiated foreclosure 

proceedings one year later. Servicer had declared borrower in default 

for not making monthly payments that covered her increasing property 

taxes. Servicer never notified borrower of any tax increase, or asked for 

any increased monthly payments. These allegations establish valid 

breach of contract and wrongful foreclosure claims and the Court of 

Appeal reversed the trial court’s sustaining of servicer’s demurrer and 

dismissal of borrower’s case. 

Unauthorized Practice of Law in a “Modification Mill;” 

Disciplinary Analysis 
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In re Huang, 2014 WL 232686 (State Bar Ct. Review Dep’t Jan. 16, 

2014): California attorneys may not “aid any person or entity in the 

unauthorized practice of law” (UPL). Cal. Rules of Prof. Conduct 1—

300(A). “Practicing law” is generally acknowledged as the “application 

of legal knowledge and technique.” The State Bar brought this 

disciplinary action against an attorney who employed non-attorneys to 

perform client intake, give legal advice, accept fees, and otherwise 

walk clients through the loan modification process. In the original 

proceeding, the attorney stipulated to and was found to have violated 

Senate Bill 94 (codified at CC §§ 2944.6 & 2944.7) by failing to provide 

the required notice and by charging upfront fees for modification work. 

The hearing judge dismissed the charges of “aiding and abetting” UPL. 

The Review Department thought that inappropriate and found 

attorney’s business plan determinative: non-attorney employees were 

instructed to only consult the attorney if a client specifically requested 

a meeting with the attorney. He therefore knew and intended non-

attorneys to perform the vast majority of legal services. Their duties, 

“[c]ase analysis, financial analysis, [modification] package preparation, 

‘live’ calls to the lender, negotiation, and follow-up,” constitute the 

practice of law and the attorney should not have permitted these 

activities. “In essence, [he] created a lay negotiating service that 

permitted nonlawyers to practice law and elevated profit above the 

clients’ interests.” The Review Department found attorney guilty of 

aiding and abetting the unauthorized practice of law in all relevant 

client matters.  

Bar discipline is determined by weighing the mitigating and 

aggravating factors specific to each case. Here, the hearing judge 

disciplined attorney with a six-month suspension for violations of SB 

94 and for failing to competently perform. The Review Department 

accounted for its UPL determination, increasing the attorney’s 

suspension to two years. The department found attorney’s control over 

his situation, and his intentions, especially disturbing: “[attorney] 

implemented office procedures so he could run a high-volume loan 

modification practice with little or no personal involvement.”  
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Majority & Dissent: Standing to Challenge Nonjudicial 

Foreclosure 

Holmes v. HSBC Bank, 2014 WL 99018 (Cal. Ct. App. Jan. 10, 2014): 

“If Lender invokes the power of sale, Lender shall execute or cause 

Trustee to execute a written notice of the occurrence of an event of 

default and of Lender’s election to cause the Property to be sold.” Here, 

the borrower argued this DOT excerpt meant that only the original 

lender, or its successors or assigns, could initiate foreclosure. Following 

the now routine fact pattern, MERS was ordered by a third party to 

initiate foreclosure by instructing the trustee to record an NOD and 

foreclose. Defendants argued, and the Court of Appeal agreed, that 

MERS possessed the requisite authority because it was acting as 

beneficiary (agent) of a successor to the original lender (the third 

party) under the terms of the DOT. Borrower argued, conversely, that 

according to the above-quoted portion of the DOT, only the original 

lender, or its successor or assign, can pull the foreclosure trigger—even 

if that is to instruct MERS to instruct the trustee to foreclose. But, 

MERS cannot act: 1) independently, or 2) under the instruction of a 

third party that was not the original lender or the lender’s successor. 

Further, borrower argued, because the original lender never assigned 

the note or DOT to anyone, the original lender still owned the DOT. 

The third party “interloper” had no authority to instruct MERS to 

initiate foreclosure, so the foreclosure was void. The majority 

disagreed, relying on precedent and other language in the DOT to 

affirm the trial court’s sustaining of defendant’s demurrer. Much of its 

reasoning rested on the principle that, absent irregularity in the 

foreclosure process, a foreclosing entity like MERS does not have to 

prove its authority to foreclose.  

The dissent emphasized MERS’s apparent lack of authority, noting 

there was no evidence of an assignment from the original lender to the 

third party (which instructed MERS to foreclose). But more broadly, 

the dissent took aim at the majority’s failure to account for the ongoing 

mortgage crisis and the securitization practices that created it. 

California’s nonjudicial foreclosure framework, Judge Rubin wrote, 

was created in, and for, a “bygone era:” “I believe we have reached a 
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time to make clear a homeowner’s right to challenge a foreclosure 

based on the foreclosing party’s absence of authority from the 

beneficiary of the homeowner’s deed of trust.” Like the borrowers in 

Glaski, Herrera, Barrionuevo, Sacchi, Ohlendorf, and Javaheri, this 

borrower articulated specific reasons why the foreclosing entity—

MERS—lacked the authority to foreclose. Namely, the original lender 

still owned the note and DOT and the original lender did not instruct 

MERS to initiate foreclosure, as required by the DOT. The dissent 

would have reversed the trial court’s decision.     

PTFA Requires a 90-Day Notice for Bona Fide, Periodic 

Tenants 

Wedgewood Cmty. Fund II, LLC v. Sheffield, 2013 WL 6924725 

(Cal. Super. Ct. App. Div. San Bernardino Cnty. Dec. 30, 2013): The 

Protecting Tenants at Foreclosure Act “provides limited relief to a 

tenant from a [CCP] § 1161a eviction following a foreclosure.” Namely, 

a bona fide tenant with a bona fide lease (entered into before title is 

transferred to the new owner at the foreclosure sale) is entitled to at 

least a 90-day notice to vacate before the new owner can initiate 

unlawful detainer proceedings. Here, the new owner gave the existing 

bona fide tenants a 3-day notice to vacate. Because this notice was 

invalid under the PTFA, the subsequent unlawful detainer and default 

judgment were also improper. The Appellate Division accordingly 

reversed and remanded to the trial court to vacate and dismiss the UD 

action.  

Attorney Fees Awarded for Injunctive Relief  

Roh v. Citibank, No. SCV-253446 (Cal. Super. Ct. Sonoma Cnty Jan. 

21, 2014): HBOR explicitly made attorney’s fees recoverable based on 

obtaining injunctive relief: “A court may award a prevailing borrower 

reasonable attorney’s fees and costs in an action brought pursuant to 

this section. A borrower shall be deemed to have prevailed for purposes 

of this subdivision if the borrower obtained injunctive relief or was 

awarded damages pursuant to this section.” CC 2924.12(i). The statute 

does not distinguish between a preliminary injunction and a 



180 

 

permanent injunction. Here, borrowers brought HBOR claims against 

their servicer and obtained a preliminary injunction to stop the 

foreclosure sale of their home. Accordingly, the court awarded 

appropriate attorney’s fees, relying on the plain language in § 2924.12. 

Servicer’s argument that HBOR’s “safe harbor” provision immunizes it 

from attorney’s fee liability was unavailing. While signatories to the 

National Mortgage Settlement (NMS) may be immune from HBOR 

liability, that immunity is premised on the servicer’s NMS compliance 

“with respect to the borrower who brought [the] action.” CC 2924.12(g). 

In granting the injunction in the first place, the court had already 

determined that servicer did not qualify for this safe harbor.      

Admissibility of Evidence to Lift Automatic Stay 

In re Hudson, 504 B.R. 569 (B.A.P. 9th Cir. 2014): “Bankruptcy court 

decisions must be supported by admissible evidence.” Here, debtor filed 

his bankruptcy petition minutes after the purported foreclosure sale of 

his home. The purchaser, allegedly unaware of the bankruptcy, 

commenced unlawful detainer (UD) proceedings against debtor. To 

continue with the UD, purchaser eventually moved to lift the 

automatic stay, submitting a “Sale Report” as evidence that the 

foreclosure sale occurred pre-petition. The Sale Report was an email 

prepared by a third-party which listed the time, date, price and other 

essential information about the sale. The purchaser also submitted a 

declaration by its employee, and a declaration by an employee of the 

trustee that conducted the foreclosure sale. Each declarant attested to 

the timing of the sale, relying only upon the Sale Report, not upon 

personal knowledge. The bankruptcy court granted the motion to lift 

the stay, allowing the purchaser to move forward with the UD. The 

BAP panel reversed. Though the declarants qualified as custodians or 

other qualified witnesses under the business records exception to the 

hearsay rule, neither declaration laid the proper foundation for 

admission of the Sale Report. Specifically, the declarations failed to 

establish that the purchaser or trustee kept and relied on the Sale 

Report in the regular course of business. Without proper 

authentication, the Sale Report did not satisfy the business records 

exception and the bankruptcy court abused its discretion considering 
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it. And because this evidence was critical to granting the lift from stay, 

it prejudiced the debtor.   

Balloon Payment as Part of Permanent Modification: Breach of 

Good Faith & Fair Dealing on the TPP 

Reiydelle v. JP Morgan Chase Bank, N.A., 2014 WL 312348 (N.D. 

Cal. Jan. 28, 2014): The implied covenant of good faith and fair dealing 

is read into every contract and prevents one party from depriving the 

other of the benefits imparted by the contract. To state a claim, 

borrowers must “identify the specific contractual provision that was 

frustrated.” Unambiguous contracts can be resolved on a motion to 

dismiss, but ambiguous contracts present questions of fact, appropriate 

for a jury. Here, borrower entered into and performed on a HAMP-TPP 

agreement. The permanent modification offered by servicer at the 

conclusion of the TPP included a significant balloon payment. 

Borrower argued this balloon payment breached the implied covenant 

of good faith and fair dealing, depriving him of the benefits of the loan 

modification by eventually forcing him into foreclosure. He pointed to 

conversations with specific servicer representatives wherein they 

assured him there would be no balloon payment and that the terms of 

a permanent modification would vary only slightly from the TPP. The 

TPP itself, however, controls whether or not borrower stated a claim. 

Silent on balloon payments, the TPP did specify that “any difference 

between the amount of the [TPP] payments and regular mortgage 

payments will be added to the balance of the loan along with any other 

past due amounts.” The court decided this wording was ambiguous in 

regards to a balloon payment and denied servicer’s motion to dismiss.    

Post-foreclosure Lock-Out & “Trash Out:” Viable Conversion 

Claim 

Ash v. Bank of Am., N.A., 2014 WL 301027 (E.D. Cal. Jan. 28, 2014): 

Conversion is the “wrongful exercise of dominion over the [personal] 

property of another.” Wrongful intent is not necessary and plaintiff’s 

abandonment of the personal property is a defense. Abandonment 

occurs “when a person relinquishes all title, possession, or claim to 
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personal property.” Here, borrower’s widow became the administrator 

of his estate, which included the subject property. After borrower’s 

death and unsuccessful modification negotiations, servicer foreclosed. 

Ten days post-sale, and without initiating the unlawful detainer 

process, servicer employed a subcontractor to change the locks on the 

property. The following month, servicer ordered the “trashing out” of 

the property, which a contractor accomplished in two instances over 

the course of six months. All personal property in the home was 

disposed of or destroyed. During that six-month period, borrower’s 

survivors communicated with servicer in “post-foreclosure 

negotiations” and rescission discussions. Indeed, servicer ultimately 

rescinded the foreclosure sale (though the home then went back into 

foreclosure after plaintiffs failed to make forbearance payments). 

Servicer argued plaintiffs had abandoned the personal property, 

having left it in a house they “knew was in imminent danger of being 

foreclosed,” and by refusing to act for six months. The court disagreed, 

reasoning that the post-foreclosure negotiations could have led 

plaintiffs to believe that foreclosure was not final. The court denied 

servicer’s motion for summary judgment on the conversion claim and 

on plaintiffs’ negligence, invasion of privacy and UCL claims—all three 

of which were based on the facts and legal reasoning of the conversion 

claim. 

“Material Change in Financial Circumstances;” SPOC Pleading 

Specificity  

Saber v. JP Morgan Chase Bank, N.A., 2014 WL 255700 (C.D. Cal. 

Jan. 23, 2014): A servicer is not obligated to consider a borrower’s 

modification application if it considered a previous application, even 

one submitted pre-HBOR. If a borrower can show she “documented” 

and “submitted” a “material change in financial circumstances,” in a 

subsequent application, however, dual tracking protections can again 

trigger and protect the borrower while that subsequent application is 

pending. Here, borrower submitted an application in 2009 and was 

denied. In 2013, borrower re-submitted an application that was still 

pending when servicer recorded an NTS. Borrower then submitted a 

third, currently pending application, with updated financial 
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information including bank and income statements. The court had 

previously dismissed borrower’s dual tracking claim with leave to 

amend because, “although the precise nature of the documentation 

required under [CC § 2923.6] is not clear, the [borrower] must do more 

than submit a new loan modification with different financial 

information.” In his amended complaint, borrower based his dual 

tracking claim solely on his second application—unsupported by any 

evidence of a material change in financial circumstances. The court 

dismissed the claim, this time with prejudice. Had borrower based his 

claim on his third application, the court seems to imply this may have 

resulted in a valid dual tracking claim, despite the court’s previous 

misgivings that submitting “different financial information” to show a 

material change in financial circumstances is inadequate. 

“Upon request from a borrower who requests a foreclosure prevention 

alternative . . . servicer shall promptly establish a single point of 

contact and provide to the borrower one or more direct means of 

communication with the [SPOC].” CC 2923.7(a). Borrower claimed 

servicer failed to assign him a SPOC after he requested information 

about foreclosure alternatives. Without more detail, this fails to state a 

claim for violation of HBOR’s SPOC provision.  

Misrepresentation Claims Require Detrimental Reliance; 

Terms of Modification Must be “Objectively Impossible” to 

Excuse Nonperformance; Pre-Dodd-Frank HOLA Preemption 

of HBOR Claims; Defining “Prejudice” in Wrongful Foreclosure 

Cases  

Deschaine v. IndyMac Mortg. Servs., 2014 WL 281112 (E.D. Cal. 

Jan. 23, 2014): To state claims for both intentional and negligent 

misrepresentation, borrowers must allege, inter alia, justifiable 

reliance on servicer’s misrepresentation. This borrower alleged servicer 

misrepresented that his modification application was incomplete, that 

borrower was ineligible for HAMP, and that no foreclosure sale was 

scheduled, inducing borrower to “continue . . . his attempts to obtain a 

loan modification” rather than “pursuing other options to avert 

foreclosure,” like a short sale, bankruptcy, or borrowing funds to pay 
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off the default (emphasis original). Continuing on a modification path 

that was initiated pre-misrepresentation cannot, by its very nature, 

constitute reliance. Rather, borrower must allege “facts demonstrating 

that he changed his position” by relying on the misrepresentation. 

Further, borrower would have to explain how his forgone, “hypothetical 

avenues” would have prevented foreclosure. He could not, so borrower’s 

misrepresentation claims were accordingly dismissed.  

To allege a breach of contract claim, a borrower must show, inter alia, 

that borrower performed under the contract, or that performance was 

excused. Only “objectively impossible” terms can excuse non-

performance. In other words, “mere unforeseen difficulty or 

performance . . . ordinarily will not excuse performance.” It is 

somewhat unclear whether this borrower based his contract claim on 

servicer’s promise to provide a HAMP modification (which servicer 

breached by offering borrower a “Freddie Mac Back-up Modification”), 

or on the Back-up Modification itself. Either way, the court said, 

borrower could not allege performance “under any alleged contract,” so 

his claim failed. Borrower claimed his non-performance under the 

Back-up Modification was excused because its unaffordable payments 

were based on “inaccurate income” and the agreement did not comply 

with HAMP rules. Because the terms of agreement were not 

“impossible for anyone to perform” under, the court determined 

borrower’s non-performance was not excused.  

The Home Owners’ Loan Act (HOLA) and the (now defunct) Office of 

Thrift Supervision (OTS) governed lending and servicing practices of 

federal savings associations. HOLA and OTS regulations occupied the 

field, preempting any state law that regulated the “processing, 

origination, servicing, sale or purchase of, or investment or 

participation in, mortgages.” The Dodd-Frank Wall Street Reform Act 

of 2010 dissolved the OTS and transferred its authority to the Office of 

the Comptroller of the Currency (OCC), explicitly replacing HOLA’s 

field preemption with conflict preemption. Dodd-Frank is not 

retroactive, so “claims involving [mortgages] formed before July 21, 

2010 are [still] subject to [field] preemption,” while claims emanating 

from mortgages formed after that date are subject to conflict 
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preemption. Because the instant mortgage originated before 2010, this 

borrower’s HBOR claims were preempted by HOLA. 

Many, if not most, California courts require borrowers to allege 

prejudice to bring a wrongful foreclosure claim, though there is no 

consensus on how to define that prejudice. This court concentrated on 

procedural imperfections: the presumption that a foreclosure was 

conducted properly “may only be rebutted by substantial evidence of 

prejudicial procedural irregularity.” “On a motion to dismiss, therefore, 

a [borrower] must allege ‘facts showing that [he was] prejudiced by the 

alleged procedural defects,’” or that a “‘violation of the statute[s] 

themselves, and not the foreclosure proceedings, caused [his] injury.’” 

Here, borrower’s statutory claims were dismissed, but even if they 

were not, he still did not allege prejudice brought on by any statutory 

violations. Though not beneficial in this particular case, this seems to 

be a slightly more borrower-friendly definition of prejudice than used 

by other courts, like Dick v. Am. Mortg. Servicing, Inc. (below). 

Punitive Damages: Intrusion upon Seclusion & Slander of Title 

McFaul v. Bank of Am., N.A., 2014 WL 232601 (N.D. Cal. Jan. 21, 

2014): Punitive damages are appropriate when a defendant has been 

shown guilty of “oppression, fraud, or malice,” by clear and convincing 

evidence. There is no “per se” rule defining what type of conduct is 

oppressive, fraudulent, or malicious in regards to an intrusion upon 

seclusion claim, and determining punitive damages is usually a fact-

finding inquiry appropriate for a jury. Prior to the instant matter, 

borrower and servicer reached a settlement agreement where servicer 

rescinded its loan under TILA. Servicer then mistakenly 

mischaracterized borrower’s full payoff as a “partial payment,” 

triggering a series of improper debt collection attempts. Borrower 

brought the instant intrusion upon seclusion claim, demanding 

punitive damages which servicer moved to preclude. The court found 

that repeated phone calls, numerous site-visits, reporting a false 

default to credit reporting agencies, and other servicer tactics may be 

considered oppressive or malicious, and merit punitive damages. 

Accordingly, the court denied servicer’s motion to preclude punitive 
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damages on borrower’s intrusion upon seclusion claim. The court 

agreed with servicer, however, on the slander of title claim. Mistakenly 

recording an NOD and rescinding it upon discovery of the error is not 

oppressive, fraudulent, or malicious behavior worthy of punitive 

damages, even if the NOD was technically slanderous.  

 

HOLA Does Not Preempt Former CC 2923.5 

Quintero v. Wells Fargo Bank, N.A., 2014 WL 202755 (N.D. Cal. 

Jan. 17, 2014): The Home Owners’ Loan Act (HOLA) and the (now 

defunct) Office of Thrift Supervision (OTS) governed lending and 

servicing practices of federal savings associations. HOLA and OTS 

regulations occupied the field, preempting any state law that regulated 

the “processing, origination, servicing, sale or purchase of, or 

investment or participation in, mortgages.” Many California courts 

found former CC § 2923.5 preempted by HOLA because the statute 

required servicers to communicate with borrowers before recording an 

NOD, apparently falling within the ambit of processing or servicing a 

mortgage. This court, however, found § 2923.5 a part of California’s 

nonjudicial foreclosure framework, unrelated to the processing and 

servicing of mortgages. Further, the court found, preempting an aspect 

of this foreclosure framework would produce an absurd result: 

foreclosing entities could utilize the nonjudicial foreclosure process, but 

then ignore whichever statutes they chose, claiming preemption. The 

court therefore denied servicer’s motion to dismiss borrower’s § 2923.5 

claim based on preemption. The court also denied servicer’s motion to 

dismiss borrower’s HBOR claims, calling for further briefing on 

whether HBOR is preempted in light of Dodd-Frank’s imposition of 

conflict, rather than field, preemption standards on federal savings 

associations and national banks.  

Res Judicata Requires a Finding of Claim Preclusion and a 

Final Judgment on the Merits 

Rodriguez v. Bank of N.Y. Mellon, 2014 WL 229274 (S.D. Cal. Jan. 

17, 2014): Res judicata is the overarching doctrine that prevents the 
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same parties from litigating the same issue twice. Claim preclusion, by 

contrast, is the first of a two-part analysis used to determine if res 

judicata bars a particular suit. Because this borrower’s first action was 

brought in state court, the federal court applied California’s res 

judicata doctrine. Specifically, California courts determine whether: 1) 

the same parties litigated the same alleged harm in the first suit; and 

2) the first suit resulted in a final judgment on the merits. (Privity 

between parties is a third element, not relevant here.) If the court 

answers both (1) and (2) affirmatively, a subsequent suit is barred by 

res judicata. California courts employ the “primary rights theory” to 

answer the first inquiry, which is where claim preclusion comes in. 

Under this theory, the court determines whether the causes of action 

asserted in the second suit “relate[ ] to the same ‘primary right’” as the 

causes of action in the first suit.” “Cause of action” here means “the 

right to obtain redress for a harm suffered, regardless of the specific 

remedy sought or the legal theory . . . advanced.” In other words, if the 

claims in the second suit could have been (but were not) asserted in 

the first suit, claim preclusion still exists and the first element of res 

judicata is fulfilled. As to the second element, California law regards 

judgments based on the sustaining of a general demurrer a “judgment 

on the merits” for res judicata purposes, “to the extent the judgment 

‘adjudicates that the facts alleged do not establish a cause of action’” 

(emphasis added). If “new or additional facts are alleged [in a second 

suit] that cure the defects in the original pleading, it is settled that the 

former judgment is not a bar to the subsequent action whether or not 

plaintiff had an opportunity to amend his complaint.” 

This borrower based her first state court action on wrongful 

foreclosure. That same harm formed the basis of her second, federal 

suit against the same defendants, though her specific claims were 

different. The court agreed with defendants that borrower’s claims 

were precluded because they could have been brought in her first state 

court action since the harm and parties were identical. However, the 

court disagreed that there was a final judgment on the merits: the 

state court had sustained the unopposed general demurrer to 

borrower’s claims and dismissed her case with prejudice. Not only is it 
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unclear whether this situation gives rise to a final judgment on the 

merits in general, but it was also unclear from this particular trial 

court record “whether the state court’s order was based on a review or 

actual determination of the merits of [borrower’s] claims.” Because 

only one of the two necessary elements was fulfilled, the court did not 

dismiss the action based on res judicata. (It did dismiss most of 

borrower’s causes of action based on her failure to state a claim.)  

Wrongful Foreclosure Claim Dismissed for Failure to Allege 

Prejudice 

Dick v. Am. Mortg. Servicing, Inc., 2014 WL 172537 (E.D. Cal. Jan. 

15, 2014): To state a valid wrongful foreclosure claim, a borrower must 

show that the problems in the foreclosure process that made it 

“wrongful” prejudiced borrower in some way, specifically, in their 

ability to pay their mortgage. Fontenot v. Wells Fargo Bank, N.A., 198 

Cal. App. 4th 256, 272 (2011). California courts have failed to find 

prejudice if a defaulting borrower cannot show that the improper 

foreclosure procedure (like an invalid assignment) “interfered with the 

borrower’s ability to pay or that the original lender would not have 

foreclosed under the circumstances.” If the proper party could have 

foreclosed, in other words, the borrower cannot sue the improper party 

who actually foreclosed. This court had previously dismissed 

borrowers’ wrongful foreclosure claim, with leave to amend, because 

borrowers had not adequately pled prejudice. The same court now 

dismisses the second amended complaint on the same grounds. 

Borrowers attempted to allege prejudice by pleading that, had the loan 

not been improperly assigned, the “original lender would not have 

foreclosed upon the . . . property as it would have been more profitable 

to modify the . . . loan.” Despite borrowers’ admitted default, then, they 

would not have lost their home to foreclosure because the rightful 

(would-be) foreclosing party would have modified their loan instead. 

The court found this too speculative for two reasons: 1) there was no 

evidence that the original lender would have modified the loan, even if 

it were more profitable (indeed, the original lender was no longer in 

the business of servicing mortgages); and 2) even if borrowers could 

show that a modification would definitely have happened, they cannot 
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show that they would have made timely payments and cured their 

default. Without showing that any improper assignment “adversely 

affected their ability to pay or to cure their default,” borrowers can not 

allege prejudice. This claim was dismissed.  

 

CC 2924.12: HBOR’s Safe Harbor in the Context of Negligence 

and UCL Claims 

Jent v. N. Trust Corp., 2014 WL 172542 (E.D. Cal. Jan. 15, 2014): A 

foreclosing entity “shall not be liable for any violation that it has 

corrected and remedied prior to the recordation of a trustee’s deed 

upon sale.” CC 2924.12. Here, borrower attempted to base a negligence 

claim on a statutory violation of HBOR’s pre-NOD outreach 

requirement, claiming servicer never contacted them, and never 

attempted to make contact, before recording the NOD. Upon notice 

from the borrower that the NOD was recorded in error, however, 

servicer rescinded the NOD. Because no foreclosure has occurred, no 

trustee’s deed upon sale has been recorded. The safe harbor provision 

then protects servicer from a negligence claimed based on a violation of 

CC 2923.55. Further, because no foreclosure has taken place, borrower 

cannot sue for damages, precluding a negligence claim based on a 

statutory violation. “To import a duty of care from this statute would 

allow plaintiffs to sue for damages where the legislature expressly 

foreclosed liability.” The court dismissed borrower’s negligence claim 

for failure to allege a duty of care. 

California’s UCL allows borrowers to bring claims against servicers 

based on unlawful, unfair or fraudulent conduct. Here, borrower 

attempted to base his UCL claim on violation of § 2923.55. But because 

servicer complied with the safe harbor provision by rescinding the 

NOD, the court rejected borrower’s argument. The statute applies the 

safe harbor to “any violation” that is corrected pre-foreclosure, not just 

to unintentional violations. Servicer’s corrected violation of HBOR’s 

pre-NOD outreach requirement is not actionable with the UCL. 

Borrower’s claims were dismissed. 
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Growing Split in Authority on Application of HOLA 

Preemption to National Banks 

Kenery v. Wells Fargo Bank, N.A., 2014 WL 129262 (N.D. Cal. Jan. 

14, 2014): The Home Owners’ Loan Act (HOLA) and the (now defunct) 

Office of Thrift Supervision (OTS) governed lending and servicing 

practices of federal savings banks. HOLA and OTS regulations 

occupied the field, preempting any state law that regulated lending 

and servicing. Here, borrower brought state based foreclosure claims 

against her servicer, a national bank. Normally, national banks are 

regulated by the National Banking Act and Office of the Comptroller of 

the Currency (OCC) regulations. Under those rules, state laws are only 

subject to conflict preemption and stand a much better chance of 

surviving a preemption defense. Borrower’s loan originated with a 

federal savings association, which then assigned the loan to Wachovia, 

which merged with Wells Fargo, a national bank. Rather than apply 

the HOLA preemption analysis to a national bank without evaluating 

that logic, this court acknowledged the “growing divide in the district 

courts’ treatment of this issue” and explored three different options: 1) 

HOLA preemption follows the loan, through assignment and merger; 

2) national banks can never invoke HOLA; or 3) application of HOLA 

should depend on the nature of the conduct at issue: “claims arising 

from actions taken by the federal savings association would be subject 

to . . . HOLA . . . . [If] the [borrower’s] claims arise from actions taken 

by the national bank, those claims would not be subject to . . . HOLA.” 

Here, the borrower only advocated for the second option and the court 

declined to deviate from its own precedent—the first option—absent a 

ruling from a higher court. After finding borrower’s HBOR claims 

preempted by HOLA, the court dismissed those claims, granting leave 

to amend borrower’s UCL, quiet title and declaratory relief claims.7  

FDCPA & Rosenthal Act: Statute of Limitations & Continuing 

Violation Doctrine 

                                            
7 Borrower subsequently filed a First Amended Complaint, re-pleading these claims. 

See Kenery v. Wells Fargo, N.A., 2014 WL 4183274 (N.D. Cal. Aug. 22, 2014), infra.  
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Sosa v. Utah Loan Servicing, LLC, 2014 WL 173522 (S.D. Cal. Jan. 

10, 2014): Under both the FDCPA and California’s Rosenthal Act, 

actions must be brought within one year from the date of the alleged 

violation. The continuing violation doctrine can apply to debt collection 

claims, “for actions that take place outside the limitations period if 

these actions are sufficiently linked to unlawful conduct within the 

[SOL].” If a borrower can show a pattern of improper conduct, they 

may bring a claim within one year of the most recent FDCPA or 

Rosenthal violation. Here, borrower received six letters over the course 

of two years, falsely stating he owed the balance of a junior lien on his 

house that was sold at foreclosure. Borrower brought FDCPA and 

Rosenthal claims two years after receiving the first letter. The statute 

of limitations clock began when servicer sent its first letter, so the 

court dismissed borrower’s FDCPA and Rosenthal claims as time-

barred. The continuing violation doctrine did not apply here because 

servicer’s activities were more akin to discrete acts over an extended 

period of time, rather than a continuing pattern or course of conduct. 

Negligence Claim Based on Servicer’s Failure to Respond to 

QWR 

Boessenecker v. JP Morgan Chase Bank, 2014 WL 107063 (N.D. 

Cal. Jan. 10, 2014): Negligence claims require a duty of care owed from 

servicer to borrower. Generally, banks owe no duty to borrowers within 

a typical lender-borrower relationship. Many courts use the Biakanja 

test to determine whether a duty of care existed between a financial 

institution and borrower. Here, borrowers alleged their servicer 

breached a duty of care by failing to respond to Qualified Written 

Requests (QWRs), as required by RESPA. This court allowed 

borrowers’ negligence claim to move beyond the pleading stage, relying 

on Osei v. Countrywide Home Loans, 692 F. Supp. 2d 1240, 1249-50 

(E.D. Cal. Mar. 3, 2010) (finding a duty of care even though providing 

RESPA disclosures falls within the scope of “normal” lending activities, 

because each Biakanja factor was fulfilled). The court found 

determinative that the California Court of Appeal cited Osei in its 

Jolley decision. Borrowers’ negligence claim survived the motion to 

dismiss. 
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Former CCP 580b: Application of Anti-Deficiency Protection to 

Refi-Construction Loan Hybrid 

Farber v. JP Morgan Chase Bank, 2014 WL 68380 (S.D. Cal. Jan. 

8, 2014): The current version of CCP § 580b provides anti-deficiency 

protection to borrowers who sell their homes in short sales, applied to 

“any loan, refinance, or other credit transaction . . . which is used to 

refinance a purchase money loan.” The previous version, which was 

operative when this borrower sold his home, did not apply to refinance 

loans (“recourse loans”). Courts did apply it, however, to construction 

loans if they were “used to pay all or part of the cost of constructing the 

dwelling occupied by the borrowers.” Here, borrower used a 

construction loan to pay off two existing loans (refinance them) and to 

tear down his existing home and construct a new one. The loan, then, 

“appears to be a hybrid” refinance-construction loan, which presents a 

novel issue to the court: whether the former § 580b protects this 

borrower, with this hybrid loan, from deficiency liability after a short 

sale. Without more specific briefing, the court found it premature to 

determine whether anti-deficiency protections apply in this situation 

and denied lender’s motion to dismiss.   

HBOR Does Not Require a Consistent SPOC or a SPOC 

Assigned After Submission of Complete Application; Dual 

Tracking Protections Apply to Pending Modification 

Application from 2012; UCL Standing 

Boring v. Nationstar Mortg., 2014 WL 66776 (E.D. Cal. Jan. 7, 

2014): “Upon request from a borrower who requests a foreclosure 

prevention alternative . . . servicer shall promptly establish a single 

point of contact and provide to the borrower one or more direct means 

of communication with the [SPOC].” CC 2923.7(a). A SPOC must 

communicate with the borrower about “the process by which a 

borrower may apply for an available foreclosure prevention alternative 

and the deadline for any required submissions,” and walk the borrower 

through the application process. Here, borrower alleged his servicer 

changed his SPOC multiple times and none returned borrower’s phone 

calls. The court found that nothing in HBOR prevented servicers from 
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changing SPOCs and that because borrower had submitted a complete 

modification application “before any assigned SPOC failed to 

communicate with him,” borrower had no viable SPOC claim. Notably, 

the court did not cite or discuss § 2923.7(b)(3), requiring SPOCs to 

have “access to current information and [be able to] inform the 

borrower of the current status of the foreclosure prevention 

alternative,” even though borrower alleged he could not connect with a 

SPOC to discover the status of his application. 

HBOR is not retroactive, but applies to servicer conduct occurring on 

or after January 1, 2013. Dual tracking protections specifically apply to 

post-HBOR servicer conduct occurring while a modification application 

was pending—even if that application was submitted pre-HBOR. Here, 

borrower submitted his complete modification application in 2012 and 

alleged he was still awaiting a determination when servicer recorded 

an NOD and NTS in 2013. Servicer claimed to have denied borrower’s 

application, but the court only looked to the complaint in deciding the 

motion to dismiss and therefore declined to dismiss borrower’s dual 

tracking claim.  

To have UCL standing, borrowers must allege economic injury directly 

caused by the unfair business practice. This borrower’s alleged harm to 

his credit and the initiation of foreclosure proceedings caused by the 

NOD and NTS are sufficient to allege UCL standing. Borrower’s 

successfully pled dual tracking claim provided the basis for his UCL 

unlawful and unfair prong claims.  

Causal Link between RESPA Violations & Borrower Damages 

Guidi v. Paul Fin., LLC., 2014 WL 60253 (N.D. Cal. Jan. 7, 2014): 

Before January 10, 2014, RESPA required servicers to acknowledge a 

valid Qualified Written Request (QWR) within 20 days of receipt and 

to respond to the QWR within 60 days.8 Servicers were not permitted 

to report delinquency-related information to credit reporting agencies 

for 60 days post-receipt. Violations of these RESPA provisions 

                                            
8 The CFPB’s new mortgage servicing rules have overhauled the former QWR 

process, covered in the HBOR Collaborative’s January 2014 Newsletter.  
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rendered a servicer liable for damages directly caused by the violations. 

Here, borrowers alleged their servicer failed to timely acknowledge 

their QWR, failed to adequately respond within 60 days, and 

improperly reported delinquencies to credit agencies inside the 60-day 

window. The court, though, found no causal connection between 

borrower’s damages and servicer’s QWR violations. First, borrowers 

submitted their QWR approximately one year after they defaulted on 

their loan and several months after an NOD and NTS were recorded. 

Borrowers had therefore already incurred additional penalties, fees 

and interest brought on by their default, not by servicer’s failure to 

timely respond to a QWR. Second, borrowers alleged that servicer’s 

failure to provide a fee breakdown resulted in borrowers’ inability to 

dispute those fees and in ongoing, additional fees. Borrowers did not 

explain why this harm was not more directly caused by their delay in 

submitting a QWR and not by servicer’s failure to give a breakdown of 

fees more than one year post-default. Finally, borrowers’ allegation 

that servicer improperly reported delinquency information also failed 

to make a causal connection between borrowers’ damages (injury to 

their credit) and servicer’s actions. Borrowers did not identify when the 

improper reporting occurred, to which agencies the reports were made, 

or even the contents of those reports. Nor did they allege that a 

creditor denied them credit in reliance on the improper information 

provided by servicer. It is more likely that borrowers’ default 

negatively impacted their credit rating. The court dismissed borrowers’ 

RESPA claim.    

Ambiguous Modification Terms are not Appropriate for 

Summary Judgment; Modification Agreements Become Part of 

the DOT & Note 

Robinson v. Bank of Am., N.A., 2014 WL 60969 (N.D. Cal. Jan. 7, 

2014): Summary judgment is only appropriate on breach of contract 

claims where a contract’s terms are unambiguous. Here, borrower and 

servicer entered into a permanent loan modification agreement after 

borrower defaulted on his loan, in large part due to his delinquent 

property taxes. Servicer had previously imposed an escrow on 

borrower’s account, paying property taxes directly while borrower 
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allowed his escrow account to fall deeper into delinquency. The 

modification agreement identified the total amount of borrower’s now 

modified loan, “which may include . . . any past due principal 

payments, interest, escrow payments, and fees and/or costs.” It also 

specified borrower’s new monthly payments, which borrower 

attempted to tender. Servicer rejected the payments as insufficient to 

pay both his modified principal and interest payment and to pay down 

his negative escrow account. Borrower’s breach claim was premised on 

servicer’s failure to accept his timely payments, specified in the 

modification agreement. The court agreed with borrower that the 

wording of the modification agreement was, at best, ambiguous, 

because it implied that a negative escrow balance was, or could have 

been, incorporated into borrower’s balance and his new monthly 

payments. Servicer’s argument that borrower’s claim must fail because 

he only based it on the original DOT and note was unconvincing: by 

the modification’s very terms, it “amended and supplemented” the note 

and DOT, becoming part of them. The court denied servicer’s summary 

judgment motion on borrower’s breach of contract claim. Relatedly, it 

also denied the motion on borrower’s CC § 2924 claim because a 

question of fact remained whether the default amount specified in the 

NOD should have included borrower’s negative escrow account.     

“Workout Agreement” & “Foreclosure Alternative Agreement:” 

Corvello Not Directly Applicable to Non-HAMP Agreements 

Morgan v. Aurora Loan Servs., LLC, 2014 WL 47939 (C.D. Cal. 

Jan. 6, 2014): To plead breach of contract, a borrower must establish 

the existence of a contract. Here, borrower claimed servicer breached 

two separate contracts, a “Workout Agreement” (WAG) and a 

“Foreclosure Alternative Agreement” (FAA). The WAG specified that 

borrower, upon satisfying the agreement, could receive a “loan 

modification agreement or other loan workout option that [servicer] 

may offer” (emphasis added). The court previously dismissed 

borrower’s breach of contract claim (summarized in our November 

2013 Newsletter), but with leave to plead facts similar to those in 

Corvello v. Wells Fargo Bank, N.A., 728 F.3d 878 (9th Cir. 2013). The 

court seemed doubtful of borrower’s ability to do so, noting the 
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language in the HAMP TPP at issue in Corvello guaranteed that 

servicer “[would] provide” a permanent loan modification upon 

borrower’s successful TPP completion (emphasis added). The Ninth 

Circuit decided the servicer was therefore required to offer borrowers a 

permanent modification. The WAG and FAA at issue here, by 

comparison, merely articulated that the servicer may consider 

borrower for a permanent modification. This time, the court again 

found the WAG and FAA too dissimilar to the HAMP TPP in Corvello 

to adequately allege a breach of contract claim and dismissed the 

claim, this time with prejudice. 

Dual Tracking: “Complete Application” 

Flores v. Nationstar, 2014 WL 304766 (C.D. Cal. Jan. 6, 2014): 

Servicers may not move forward with foreclosure while a borrower’s 

complete, first lien loan modification application is pending. CC 

2923.6. Here, borrower submitted his application and timely submitted 

additional documents requested by his servicer over the next two 

months. Nevertheless, servicer conducted a foreclosure sale before 

making a determination on borrower’s application. The court 

determined borrower had successfully alleged he submitted a 

“complete” application because he had supplemented his initial 

application with requested information. Further, servicer had clearly 

not made a determination on borrower’s application because borrower 

received a letter from servicer, just days after the sale, assigning him a 

“Foreclosure Prevention Specialist.” Borrower’s UCL claim based on 

his § 2923.6 claim also survived servicer’s motion to dismiss.  

Dual Tracking Prohibits Serving NOD and NTS, Not Simply 

Their Recording; Imposing Fraud Liability on a SPOC; 

Unreasonable Modification Terms Can Constitute an 

Actionable “Promise”  

Copeland v. Ocwen Loan Servicing, LLC, 2014 WL 304976 (C.D. 

Cal. Jan. 3, 2014): HBOR’s dual tracking provisions prevent servicers 

from “record[ing] a notice of default or notice of sale, or conduct[ing] a 

trustee’s sale, while a complete first lien loan modification is pending.” 
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Here, borrower submitted a complete application and servicer agreed 

to modify borrower’s loan, in writing. The pre-modification fees and 

additional costs were unacceptable, however, and borrower rejected the 

modification offer. He was assured by servicer that no action would 

take place for 60 days, after which borrower could “continue with the 

modification process.” Servicer’s assurances provided the basis for 

borrower’s adequately pled dual tracking claim based on servicer’s 

serving of an NTS only 34 days after borrower’s rejection of the 

modification and rejection of borrower’s continued modification efforts. 

The court rejected servicer’s argument –seemingly based on the 

language of CC § 2923.6—that HBOR only prevents the recording of an 

NOD or NTS while a modification application is pending. “By simply 

not recording any instruments, [servicer] seem[s] to believe they can 

circumvent the ban on dual tracking.” Because allowing that “would be 

a perversion of the spirit of HB[O]R,” the court denied servicer’s 

motion to dismiss borrower’s dual tracking claim based on the serving, 

but not the recording, of an NTS. 

Fraud allegations are subject to a heightened pleading standard 

requiring particularity and: 1) a misrepresentation; 2) servicer’s 

knowledge of its falsity; 3) intent; 4) borrower’s justifiable reliance; and 

5) damages. Borrower here alleged their SPOC assured him no adverse 

action would occur for at least 60 days after he rejected the initial loan 

modification offer and attempted to re-negotiate its terms. The court 

put particular emphasis on the SPOC’s responsibilities under HBOR in 

finding a valid fraud claim: “given [the SPOC’s] position as the sole 

point person, and the requirements imposed upon such a person by the 

HB[O]R . . . if the statement was made it would be reasonable to 

assume that [the SPOC] had knowledge of its falsity, and the Court 

could therefore infer an intent to deceive.” The court also found 

borrower was justified in relying on his SPOC’s information, and that 

borrower’s lost home equity resulting from the delay in the 

modification process was caused by the SPOC’s misleading statements. 

The SPOC claim also survived. 

Promissory estoppel claims require a clear and unambiguous promise, 

reasonable and foreseeable reliance, and damages. Here, borrower 
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alleged that servicer’s written approval granting his loan modification 

request constituted a promise, and that servicer broke that promise by 

including fees and penalties in the agreement that were “even more 

burdensome than those [borrower] already faced.” Borrowers also 

alleged detrimental reliance by pointing to the short sale contract that 

had already been signed, which borrowers then rejected so they could 

move forward with the loan modification process as promised. 

Borrower’s PE claim also survived the motion to dismiss.  

Reverse Mortgages and the “95% Rule:” HUD Regulations vs. 

HECM Deed Language & the Timing of HUD Regulations 

Chandler v. Wells Fargo Bank, N.A., 2014 WL 31315 (N.D. Cal. 

Jan. 3, 2014): HUD-insured HECMs (Home Equity Conversion 

Mortgages), or “reverse mortgages,” provide elderly homeowners with a 

stream of income for the remainder of their lives, and require the 

borrower (their estate) to repay the loan upon their death. Borrowers’ 

estates or heirs have several repayment options: 1) payoff the balance 

of the mortgage; 2) sell the property for at least 95% of its fair market 

value (FMV) and apply the proceeds to the mortgage (HUD insurance 

pays any deficiency); or 3) give their servicer a deed in lieu of 

foreclosure. The “95% rule” allows estates or heirs to pay-off the 

reverse mortgage if the home was underwater (if the amount owed 

exceeds the fair market value of the property). In Santos v. Reverse 

Mortg. Solutions, Inc., 2013 WL 5568384 (N.D. Cal. Oct. 9, 2013) 

(summarized in our November 2013 newsletter), the court ruled that 

servicer had no duty to give the deceased borrower’s heir any pre-

foreclosure notice of the 95% rule (the HECM deed and pertinent HUD 

regulations only require notice to the borrower upon a non-death, loan 

acceleration-triggering events). The heir may have been, however, 

entitled to purchase the home for 95% FMV.9 In Santos, servicer’s 

refusal to accept the heir’s 95% FMV offer presented a triable issue of 

                                            
9 It is somewhat unclear whether the court meant the 95% rule contained in the 

HUD regulations, or the version of the 95% rule apparently contained within the 

borrower’s HECM deed itself. After referring to the “terms of the HECM Deed” in 

describing plaintiff’s allegations, the court then uses the term “95% rule” in its 

holding, which connotes the HUD regulation. In light of Chandler, however, it seems 

more likely that the HECM deed in Santos did actually contain 95%-like language.  
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fact whether servicer violated the 95% rule. The court denied servicer’s 

motion for summary judgment. In Chandler, however, the same judge 

dismissed a complaint based on almost the exact same fact-pattern. 

Two crucial differences, not obvious in the opinions, made the 

difference: 1) in Santos, the court implied that the HECM deed itself 

either tracked or explicitly incorporated the language of the 95% rule, 

whereas in Chandler, the court only referenced plaintiff’s inability to 

cite a provision of the HECM that would incorporate HUD regulations; 

and 2) the Santos plaintiff’s claims arose after HUD had retracted its 

2008 regulation: “If the mortgage is due and payable and the borrower 

(or estate) desires to retain ownership of the property, the mortgage 

debt must be repaid in full.” The Chandler plaintiff’s claim arose when 

this guidance was still effective.  

Diversity Jurisdiction: Wells Fargo is a Citizen of California  

Garcia v. Wells Fargo Bank, N.A., 990 F. Supp. 2d 1028, (C.D. Cal. 

2014): A defendant may remove a state action to federal court if the 

federal court exercises subject matter jurisdiction (SMJ) over the 

matter. Federal courts can exercise SMJ in two ways: 1) over a federal 

claim; or 2) over a state claim arising between citizens of diverse 

(different) states. If it appears, at any time before final judgment, that 

the federal court lacks SMJ, that court must remand the case to state 

court. A corporation is a citizen of both its state of incorporation and 

where it locates its principal place of business. 28 U.S.C. § 1332(c). 

Further, “[a]ll national banking associations shall, for the purposes of 

all other actions by or against them, be deemed citizens of the States in 

which they are respectively located” (emphasis added). § 1348. In 

considering whether Wells Fargo is a “citizen” of California, this court 

noted the confusion and lack of consensus on the issue. The most 

recent Supreme Court decision to address this issue, Wachovia Bank v. 

Schmidt, 546 U.S. 303 (2006), held that a bank is “located” in the state 

where it maintains its main office, as set forth in its articles of 

association. This court also turned to American Surety Co. v. Bank of 

Cal., 133 F.2d 160 (9th Cir. 1943), deeming it binding Ninth Circuit 

authority and, at least, not totally inconsistent with Schmidt: a bank is 

a citizen of the state where it maintains its principal place of business. 
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American Surety did not preclude a finding that a bank is also a citizen 

of the state housing its main office (Schmidt), and this interpretation 

also seems consistent with congressional intent behind §§ 1332 & 1348 

(above). Using the Schmidt and American Surety standards, the court 

found Wells Fargo to be a citizen of both South Dakota (main office) 

and California (principal place of business). It accordingly remanded 

the case to state court for lack of diversity jurisdiction. 

Biakanja Test Determines Duty of Care 

Barber v. CitiMortgage, 2014 WL 321934 (C.D. Cal. Jan. 2, 

2014): Negligence claims require a duty of care owed from servicer to 

borrower. Generally, banks owe no duty to borrowers within a typical 

lender-borrower relationship. Many courts use the Biakanja six-factor 

test to determine whether a duty of care existed between a financial 

institution and borrower. The six factors include: 1) whether the 

servicer intended to affect borrower with the transaction; 2) 

foreseeability of harm to the borrower; 3) degree of certainty that 

borrower did suffer harm; 4) how directly servicer’s conduct caused the 

harm; 5) moral blame; and 6) policy of preventing future harm. Here, 

borrower alleged servicer owed her a duty of care because it: 1) 

threatened her with an imposed escrow if she did not provide proof of 

property tax payments, received proof and imposed the escrow anyway; 

2) misinformed borrower that the only way to remedy the forced escrow 

was to claim a hardship exception; and 3) mischaracterized borrower’s 

account as in default; and 4) refused to accept payments from borrower 

and misinformed her that she needed to apply for another loan 

modification or short sale to correct the escrow situation. If borrower 

was actually current on her loan and property tax payments, as she 

claims, then her allegations establish that servicer owed her a duty of 

care under the Biakanja factors. Because borrower could also establish 

breach (mishandling her loan) and damages (emotional anguish 

brought on by the threat of foreclosure, damaged credit score and 

impaired ability to borrower based on the wrongful default), she was 

able to successfully plead a negligence claim that survived servicer’s 

motion to dismiss.  
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Principal Residence: Necessary Pleading for HBOR Injunction 

Kouretas v. Nationstar Mortg., 2013 WL 6839099 (E.D. Cal. Dec. 

26, 2013): In deciding to impose an injunction, California federal courts 

look to see if a borrower can show, inter alia, a likelihood of success on 

the merits of his claim, and a likelihood of suffering imminent, 

irreparable harm without the requested relief. The loss of one’s home 

to foreclosure is generally regarded as imminent, irreparable harm. 

(The court discussed the alternative, California state-court “sliding 

scale” test, but did not invoke it here.) For HBOR dual tracking claims, 

borrowers must plead that the subject property is “owner-occupied:” 

“property [that] is the principal residence of the borrower.” CC § 

2924.15. Here, borrower argued servicer violated HBOR’s dual 

tracking statute, but admitted the subject property was not his 

principal residence. He could not, therefore, show either a likelihood of 

success on the merits of his dual tracking claim, or that irreparable 

harm would result without the TRO. The court therefore denied his 

motion.    

Servicing Transferee Must Honor Existing Loan Modification: 

Declaratory Relief & UCL Claims 

Lewis v. Bank of Am., N.A., 2013 WL 7118066 (C.D. Cal. Dec. 18, 

2013): “‘Any person interested  . . . under a contract . . . may . . . bring 

an original action . . . for a declaration of his or her rights and duties’ 

under that contract.” Here, borrowers alleged they executed a 

permanent loan modification offered by their previous servicer, and 

made consistent payments, which were accepted by their servicer. At 

some point, their servicer stopped accepting borrower’s payments and 

sold its servicing rights and the note to a second servicer. The second 

servicer refused borrower’s modified payments. Borrower brought this 

action against the second servicer and adequately alleged a claim for 

declaratory relief: borrower alleged second servicer took the note 

subject to the loan modification, and refused to honor that agreement 

by accepting modified payments. The court agreed that borrower had 

sufficiently stated a claim for declaratory relief under the loan 

modification agreement. Similarly, borrower also stated a viable UCL 
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claim based on the second servicer’s “unfair” practice of purchasing a 

note but refusing to honor the modification of that note.   

 

Valid Promissory Estoppel Claim Based on Servicer’s Promise 

to Refrain from Foreclosure  

Caceres v. Bank of Am., N.A., 2013 WL 7098635 (C.D. Cal. Oct. 28, 

2013): Promissory estoppel claims require a clear and unambiguous 

promise, reasonable and foreseeable reliance, and damages. Here, 

borrowers’ servicer promised that if borrowers stopped making 

monthly mortgage payments to apply for a modification, servicer would 

not: 1) foreclose; 2) consider them “late” on payments; and 3) report 

any delinquency to credit agencies. The court found this a clear and 

unambiguous promise, alleged with specificity: borrowers identified a 

specific servicer representative who made the promises and the 

approximate date she made them. Relying on those promises, and on 

servicer’s assurance that borrowers could not apply for a modification 

while they were current, borrowers stopped making mortgage 

payments. Because servicer held borrowers’ loan and controlled the 

foreclosure process, borrowers’ reliance was reasonable and 

foreseeable. Further, this reliance was detrimental and caused 

damages, even without a completed foreclosure sale. “Whether or not 

the foreclosure sale has actually occurred, [borrowers’] allegations 

encompass injuries beyond potential foreclosure,” including a 

negatively affected credit score and late excessive fees. The court 

allowed the PE claim to proceed and, based on the same allegations, 

denied servicer’s motion to dismiss borrowers’ fraud, negligent 

misrepresentation, and UCL claims as well.  

Removal Jurisdiction 

Perez v. Wells Fargo Bank, N.A., 2013 WL 6876445 (C.D. Cal. Apr. 

5, 2013): A defendant may remove a state action to federal court if the 

federal court exercises subject matter jurisdiction (SMJ) over the 

matter. Federal courts can exercise SMJ in two ways: 1) over a federal 

claim; or 2) over a state claim arising between citizens of diverse 
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(different) states. If it appears, at any time before final judgment, that 

the federal court lacks SMJ, that court must remand the case to state 

court. In this case, the court determined that defendant, “Wells Fargo 

Home Mortgage, Inc.,” could not simply change its name to “Wells 

Fargo Bank, N.A” to escape liability. “The boldness of this change by 

Wells Fargo Bank reveals the recklessness of this removal and runs 

counter to the Court's duty to determine ‘the propriety of removal . . . 

solely on the basis of the pleadings filed in state court.’” Clearly 

annoyed with the bank’s litigation tactics, the court remanded the 

case. 

Void vs. Voidable Deeds & Bona Fide Encumbrancers 

Johnson v. Deutsche Bank Nat’l Tr. Co., 2014 WL 555178 (Cal. Ct. 

App. Feb. 13, 2014): Fraudulent transfers of property, where the 

grantor’s signature was forged or the grantor was unaware of the 

nature of the transfer-document, are void. Void deeds “cannot be made 

the foundation of a good title, even by a bona fide encumbrancer.” A 

voidable deed, by contrast, is one where the grantor was aware of their 

actions, but was “induced to sign and deliver [the deed] by fraudulent 

misrepresentations or undue influence.” A bona fide encumbrancer can 

retain title in the face of a voidable transfer, but not of a void transfer. 

This plaintiff brought quiet title and cancellation causes of action 

against Deutsche Bank, a purported bona fide encumbrancer. Plaintiff 

was allegedly scammed out of his property by real estate con-artists in 

a fraudulent refinance scheme. The con-artists then used the property 

to obtain loans which were eventually securitized in a mortgage pool 

with Deutsche Bank as trustee. Contrary to the trial court (which, 

relying on language in the “participation agreement,” found the 

transfer legitimate and granted summary judgment to Deutsche 

Bank), the Court of Appeal found that plaintiff may have unknowingly 

transferred title, rendering the deed void. At the very least, the 

transfer may have been voidable. The con-artist’s oral representations 

and the language in the “participation agreement” both assured 

plaintiff that he would retain ownership, and only he could use the 

property as collateral to obtain loans. Plaintiff’s possible “knowledge” 

or awareness that he was transferring title is not dispositive because 
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the very definition of a voidable transfer assumes the grantor’s 

awareness. Having found evidence to support a voidable deed theory, 

the court then turned to evaluating whether Deutsche Bank was a 

bona fide encumbrancer.   

A bona fide encumbrancer takes its property interest “without 

knowledge or notice of competing liens.” Notice, actual or constructive, 

therefore defeats bona fide status. Here, as soon as plaintiff discovered 

that the arrangement was a con, he recorded a lis pendens against the 

property. The loan was purportedly securitized after the lis pendens 

was recorded. This timing, combined with a possible hole in the chain 

of title (a missing assignment), purports to show that Deutsche Bank 

may have had notice of plaintiff’s claim to the property before it 

obtained a property interest. The trial court impermissibly accepted 

Deutsche Bank’s bare assertion that it was a bona fide encumbrancer 

so the Court of Appeal reversed the trial court’s grant of summary 

judgment. 

Leave to Amend Borrower’s Breach of Covenant of Good Faith 

& Fair Dealing and UCL Claims Granted in Light of Wigod, 

West, Corvello, Bushell 

Nersesyan v. Bank of Am., N.A., 2014 WL 463538 (Cal. Ct. App. 

Feb. 5, 2014): Every contract contains an implied covenant of good 

faith and fair dealing, “meaning neither party will do anything that 

will injure the right of the other to receive the benefits under the 

contract.” Here, borrower pled that her original loan contract required 

her to make monthly loan payments, and servicer had an “implicit 

obligation not to hinder or prevent” her from making those payments. 

Servicer did hinder her ability to make payments when it orally agreed 

to a Trial Period Plan (TPP), accepted TPP payments for two years, but 

never properly credited those payments as monthly mortgage 

payments. Servicer had never mailed borrower a final TPP “package,” 

resulting in borrower missing her first payment. She made many 

subsequent payments, however, which servicer accepted, continually 

telling her to keep submitting documents so servicer could “reconsider” 

her for a modification after it had denied her. Servicer also promised 
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not to foreclose as long as borrower kept making TPP payments. The 

Court of Appeal found that with these facts, borrower should be 

allowed to amend her pleadings to state a claim for breach of the 

covenant of good faith and fair dealing in light of Wigod, West, Bushell 

and Corvello, all of which were decided after the trial court sustained 

servicer’s demurrer without leave to amend. If borrower can plead that 

she “executed a TPP . . . made all her trial payments, and supplied the 

required documentation, she will have established a cause of action for 

breach of the covenant of good faith and fair dealing.” The court 

reversed and remanded for further proceedings.   

Similarly, the court decided borrower should be allowed to amend her 

UCL claim in light of West. That court found a viable UCL claim where 

borrower alleged servicer “engaged in a practice of making TPPs that 

did not comply with HAMP guidelines, made misrepresentations 

regarding a borrower’s rights and foreclosure sales, and wrongfully 

conducted trustee’s sales when the borrower was in compliance with a 

TPP.” If borrower successfully alleges a good faith and fair dealing 

claim, she will have also pled a viable UCL claim.    

TPP Is an Enforceable Contract to Offer a Permanent Mod; 

Contract Formation Analysis 

Goodman v. Wells Fargo Bank, N.A., 2014 WL 334222 (Cal. Ct. 

App. Jan. 30, 2014): Borrowers alleging breach of contract claims must 

show: 1) existence of a contract and its terms; 2) performance or 

excuse; 3) breach; and 4) damages. Here, borrower entered into a Trial 

Period Plan (TPP) contract with his servicer and performed under that 

contract: he made required payments, continually provided servicer 

will all requested documents, and kept all of his information accurate. 

Servicer ultimately denied borrower a permanent modification, citing 

borrower’s failure to provide requested documents. The foreclosure 

eventually occurred and borrower pled lost title, lost equity, costs 

incurred in participating in the TPP, lost refinancing or selling 

opportunities, a lowered credit score, and emotional distress as 

damages. Servicer cited Nungaray v. Litton Loan Servicing, 200 Cal. 

App. 4th 1499 (2011) to argue that the TPP was not a modification, 
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and that no permanent modification formed unless borrowers met all 

“conditions,” including receiving a fully executed copy of a permanent 

modification from the servicer. The trial court sustained servicer’s 

demurrer relying on Nungaray and refusing to follow Wigod (holding 

TPPs do form enforceable contracts to offer permanent loan 

modifications) because it was an out-of-circuit, federal case. Since the 

trial court’s ruling, California state and federal courts have accepted 

Wigod (in West, Corvello, Bushell). The Court of Appeal followed suit 

and reversed the trial court, holding that the TPP did form an 

enforceable contract to offer a modification and, because borrowers 

pled full performance (unlike the Nungaray plaintiffs, who did not 

submit all requested documents), their complaint must survive the 

pleading stage. Servicer’s argument that borrowers never received a 

fully executed copy of a permanent modification, rendering the TPP 

“conditions” unfulfilled, was unavailing. Receiving a fully executed 

copy of the permanent modification would make that agreement take 

effect. The agreement to provide borrowers with a permanent 

modification offer, however, was only conditioned by borrower’s 

compliance with the TPP.  

The court also provided a breakdown of contract formation to address 

servicer’s claims that the TPP lacked mutual assent, definite terms, 

and consideration—all requirements for a valid contract. Mutual 

assent “cannot exist unless the parties ‘agree upon the same thing in 

the same sense,’” and is objectively determined by the parties’ 

“outward . . . expressions” and contract language. Here, the TPP was 

offered by servicer, signed and returned by borrowers, and servicer 

then sent them an acknowledgement letter, congratulating them on 

their TPP. Just as in Wigod, this court found that a reasonable person 

would interpret these actions and the TPP language to find that the 

borrowers and servicer mutually agreed to perform under the TPP, and 

then to offer a permanent modification, respectively. Contracts also 

require terms sufficiently definite “so as to provide a basis for 

determining to what obligations the parties have agreed.” The TPP 

contains specific language identifying the parties, the obligations and 

conditions, and the promises. A lack ot the permanent modification 
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terms does not render the TPP terms indefinite. Because this was a 

HAMP TPP, any resulting permanent modification would have to 

comply with HAMP terms, so the terms were definite enough to form a 

contract. Finally, contracts require consideration: “any benefit 

conferred . . . as an inducement to the promisor, is a good consideration 

for a promisee.” Performing a pre-existing legal obligation does not 

constitute consideration, though the addition of “some small . . . 

performance” to this legal obligation can constitute adequate 

consideration. Here, the TPP required borrowers to provide significant 

documentation, update that documentation when necessary, undergo 

credit counseling, and make payments that exceeded the original 

mortgage payment. This is sufficient consideration. This valid TPP 

contract forms the basis of borrower’s viable breach of contract claim.   

Eviction Stayed Pending Meritorious UD Appeal  

Dang v. Superior Court, No. 30-2013-684596 (Cal. App. Div. Super. 

Ct. Jan. 31, 2014): A stay of judgment is appropriate: “[1:] when the 

court finds that the moving party will suffer extreme hardship in the 

absence of a stay and [2]: [when] the nonmoving party will not be 

irreparably injured by its issuance.” Here, a former borrower sought a 

stay pending appeal of her unlawful detainer judgment after the trial 

court granted the bank’s UD summary judgment motion. The 

Appellate Division found both stay-prongs satisfied: 1) if the former 

homeowner and her ill mother were evicted while her UD appeal was 

pending, they would suffer extreme hardship and “she would lose any 

benefit from a successful appeal.” Second, as long as the former 

borrower pays “rent” ($2,500/month) to the foreclosing bank (the UD 

plaintiff), there is little risk that the bank will be harmed by the stay. 

And while not part of the above analysis, the fact that former 

borrower’s appeal seemed meritorious contributed to the court’s grant 

of her motion to stay. To evict a former homeowner, a UD plaintiff 

must show “duly perfected title.” This requirement encapsulates not 

just “good record title,” but that “all steps have been taken to make 

[title] perfect, i.e., to convey to the purchaser that which he has 

purchased, valid and good beyond all reasonable doubt.” Title is 

retroactively deemed perfected by 8am on the date of the foreclosure 
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sale if the trustee’s deed upon sale is recorded within 15 day calendar 

days of the sale. CC § 2924h(c). Here, the trustee’s deed was not 

recorded in 15 days, so title was not deemed perfect as of the date of 

sale. Because the plaintiff-bank filed the UD before recording the 

trustee’s deed, it filed its complaint without holding duly perfected 

title. The court granted the former homeowner’s motion for stay. 

CC 2923.6: Meaning of “Conduct a Trustee’s Sale” and 

“Complete Application;” Successful SPOC Pleading 

Singh v. Wells Fargo Bank, N.A., No. 34-2013-00151461-CU-OR-

GDS (Cal. Super Ct. Sacramento Cnty. Feb. 24, 2014): HBOR’s dual 

tracking provisions prevent a servicer from “record[ing] a notice of 

default or notice of sale, or conduct[ing] a trustee’s sale, while the 

[borrower’s] complete first lien loan modification is pending.” Here, an 

NOD and NTS had already been recorded before HBOR became 

effective, but borrower submitted his complete application after the 

law was in place. While the application was pending, servicer sent 

borrower notices that a foreclosure sale had been briefly postponed but 

that a sale would take place on a specified date. The court found that 

this notice constituted “conduct[ing] a sale,” “or at least attempting to 

conduct a trustee’s sale” for the purposes of HBOR’s dual tracking 

statute because servicer clearly “intended to proceed with the 

foreclosure sale.” This notice, combined with borrower’s pleading that 

he submitted a complete loan modification, establish a valid CC 2923.6 

dual tracking claim. A borrower need not allege that servicer 

acknowledged an application’s completeness to state a dual tracking 

claim. The completeness of an application is a factual inquiry not 

appropriately determined on a demurrer.  

HBOR also requires servicers to provide borrowers with a “single point 

of contact,” or SPOC, during the loan modification process. SPOCs may 

be an individual or a “team” of people and have several responsibilities, 

including: facilitating the loan modification process and document 

collection, possessing current information on the borrower’s loan and 

application, and having the authority to take action, like stopping a 

sale. Here, borrower alleged that he was “constantly shuttled between 
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a veritable phone tree of [servicer] representatives [and] was never 

provided with a [SPOC] with knowledge about the status of his 

modification . . . or authority to act on that request.” This pleading 

provides sufficient detail to state a valid CC 2923.7 SPOC claim. The 

court overruled servicer’s demurrer. 

Valid Dual Tracking Claim Based on “Complete Application” 

from 2012  

Bolton v. Carrington Mortg. Servs. LLC, No. 34-2013-00144451-

CU-OR-GDS (Cal. Super. Ct. Sacramento Cnty. Feb. 24, 2014): HBOR 

prevents servicers from moving forward with a foreclosure while a 

“complete first lien loan modification application” is pending. Though 

not retroactive, HBOR does regulate servicer activity that occurs after 

January 1, 2013. Here, borrower pled she submitted two complete loan 

modification applications in 2012, neither of which servicer responded 

to before recording an NTS in 2013. Servicer alleged it notified 

borrower in 2012 that her applications were “lost or not received,” and 

that her dual tracking claim therefore fails because a complete 

application was not pending when the NTS was recorded. Because 

borrower alleged servicer’s notification was false—that her 

applications were received and not lost—she adequately pled a dual 

tracking claim. The “completeness” of an application is a factual 

inquiry not appropriately determined on a demurrer. The demurrer to 

borrower’s CC 2923.6 and UCL claims (the latter based on the former) 

was overruled.  

FHA-Required Flood Insurance 

 

Feaz v. Wells Fargo Bank, N.A., 745 F.3d 1098 (11th Cir. 2014): All 

FHA-insured mortgage loan contracts require borrowers to maintain 

insurance on their homes “against any hazards for which [the] lender 

requires insurance,” and in whatever amount the lender specifies. The 

contracts further require borrowers to maintain flood insurance “to the 

extent required by [HUD].” Here, borrower obtained flood insurance 

that met the HUD-specified amount, but that fell short of the home’s 

replacement value. Her servicer instructed her to increase her flood 
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insurance to the home’s replacement value. Borrower refused, so 

servicer force-placed flood insurance up to the higher amount. 

Borrower’s contract related claims were premised on the argument 

that a servicer cannot force-place flood insurance beyond an amount 

required by HUD. The Eleventh Circuit affirmed the district court’s 

ruling that FHA contracts unambiguously set a federally-required 

flood insurance minimum, not maximum. Servicers are therefore 

permitted to require more flood insurance than the amount established 

by federal law and may force-place that insurance when borrowers fail 

to comply. The decision to dismiss the complaint was affirmed.  

PTFA: Preempts Less Protective State Law and Forms Basis 

for Affirmative, State-law Causes of Action  

Mik v. Fed. Home Loan Mortg. Corp., 743 F.3d 149 (6th Cir. 2014): 

The federal Protecting Tenants at Foreclosure Act (PTFA) requires 

purchasers of foreclosed property to allow existing, bona fide tenants 

the opportunity to maintain possession through their fixed-term 

leases. It also mandates that all bona fide tenants receive a 90-day 

notice to quit before being evicted. Further, “nothing under this section 

shall affect . . . any State or local law that provides longer time periods 

or other additional protections for tenants.” And because less protective 

state law would conflict with the purpose of the PTFA, “to ensure that 

tenants receive appropriate notice of foreclosure and are not abruptly 

displaced,” the PTFA preempts less protective state law. Here, the 

Sixth Circuit found that the PTFA preempted less protective Kentucky 

law in two ways. First, a fixed-term lease survives foreclosure under 

the PTFA, and the purchaser of the foreclosed property must allow 

bona fide tenants to occupy the property through the remainder of 

their lease. By contrast, existing leases are extinguished by foreclosure 

under Kentucky common law. Second, the PTFA’s 90-day notice 

requirement preempts Kentucky law allowing a purchaser of foreclosed 

property to take immediate possession without providing any notice to 

existing tenants. 

Having established that the PTFA preempts less protective Kentucky 

foreclosure law, the court then evaluated whether the PTFA, which 
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does not include an express or implied private right of action, can 

nevertheless form the basis for state-law causes of action. Using Wigod 

for support, the court held that it can. The absence of a private right of 

action in a federal law does not automatically bar a state claim that 

incorporates elements of that federal law. Under Kentucky foreclosure 

law, a purchaser of foreclosed property may take possession without 

stepping foot in a courtroom. Without a judicial proceeding, an evicted 

tenant cannot invoke any defense, much less a PTFA defense. In this 

case, not allowing the tenants to assert PTFA violations as a basis for 

their wrongful eviction claim would render the PTFA meaningless. 

Accordingly, the court reversed the district court’s dismissal of tenants’ 

wrongful eviction tort claim, which was based on the defendant’s 

refusal to honor tenants’ bona fide lease, a PTFA violation.   

“Foreclosure” in Servicemembers Civil Relief Act Includes 

Foreclosure Fees Incident to an NOD  

Brewster v. Sun Trust Mortg., 742 F.3d 876 (9th Cir. 2014): The 

Servicemembers Civil Relief Act (SCRA) invalidates “[a] sale, 

foreclosure, or seizure of property . . . if made during, or within one 

year after, the period of the servicemember’s military service.” Here, 

mortgage servicer recorded an NOD on borrower-servicemember’s 

home while he was on active duty. The NOD listed foreclosure fees in 

the arrearage. Though servicer eventually rescinded the NOD, the 

foreclosure fees remained on borrower’s account. Servicing rights were 

sold and borrower’s new servicer then tried to collect those fees while 

borrower was on active duty. The court had to decide whether the 

SCRA’s use of the term “foreclosure” included foreclosure fees tacked 

onto an NOD. Not only does the language elsewhere in the operative 

statute refer to “foreclosure proceedings,” referencing a process greater 

than the actual foreclosure sale, but the language in the specific 

statutory section invalidates a “sale, foreclosure, or seizure of property” 

(emphasis added), “thereby suggesting that foreclosure must mean 

more than just a sale or seizure.” Additional factors weighing in favor 

of including fees in “foreclosure” were: 1) the regulation of fees in 

California foreclosure law, and 2) the duty courts have to construe the 

SCRA broadly, in favor of servicemembers. The court determined that 
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foreclosure related fees are captured by the term “foreclosure” in the 

SCRA, and that borrower’s new servicer violated that Act by failing to 

remove those fees. The Ninth Circuit accordingly reversed the district 

court’s dismissal of borrower’s complaint.   

Chapter 13 Bankruptcy: Petition-Date Used to Value Property 

& Amount of Senior Mortgage Debt 

In re Gutierrez, 503 B.R. 458 (Bankr. C.D. Cal. 2013): Bankruptcy 

plans “modify” the rights creditors would normally be able to exercise 

under non-bankruptcy law, regarding their liens. Claims on those liens 

are either “secured” (the value of the lien) or “unsecured” (the 

deficiency). Generally speaking, a chapter 13 debtor has two goals 

pertaining to junior liens on their principal residence: 1) an approved 

plan that will “treat the [creditor’s] claim as unsecured for the 

purposes of distributions during the plan’s term;” and 2) when plan’s 

payments are complete, avoiding the lien. If the junior lien on the 

debtor’s principal residence is entirely underwater—worth less than 

what the debtor owes—then a chapter 13 plan can “modify the rights of 

a junior lienholder,” which would accomplish those two goals. The lien, 

in other words, would be “unsecured.” A key inquiry, then, is when 

should the bankruptcy court value the home to determine if a junior 

lien is entirely underwater: the date of the bankruptcy petition, or a 

date more contemporaneous with the hearing deciding this issue, 

which could be many months (if not over a year) later? The Bankruptcy 

Code, and the case law interpreting it, does not provide a clear answer. 

In this case, the debtor's home was subject to a first mortgage and 

multiple junior liens. As of the petition-date, the most junior lien was 

underwater and therefore unsecured. At the time of the hearing 

deciding this issue (almost a year later), the property value had 

increased significantly, bringing the lien out from underwater and 

transforming it from unsecured to secured. This court found that the 

petition-date is more appropriate than the hearing-date to determine 

both the value of the principal residence, and the amount of the senior 

liens, which factor into whether the junior lien in question was, in fact, 

underwater at the time of filing. This was the bankruptcy court’s 

tentative ruling. Before the court could issue a final ruling, the debtor 
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voluntarily converted to a chapter 7 bankruptcy case, where the lien-

stripping remedy is not available.  

Breach of Oral Contract; The Timing of a “Material Change in 

Financial Circumstances;” Pleading a “Complete Application” 

Rockridge Tr. v. Wells Fargo Bank, N.A., 2014 WL 688124 (N.D. 

Cal. Feb. 19, 2014):10 Contracts require mutual consent, definite terms, 

and consideration. Terms must be sufficiently definite “so as to provide 

a basis for determining to what obligations the parties have agreed.” 

Terms regarding a loan contract should generally include the identity 

of the parties, the amount, and repayment terms. Consideration is 

“any benefit conferred . . . as an inducement to the promisor, is a good 

consideration for a promisee.” Performing a pre-existing legal 

obligation does not constitute consideration, though the addition of 

“some small . . . performance” to this legal obligation can constitute 

adequate consideration. Here, borrowers alleged that a slew of 

communications with different servicer-representatives over the course 

of four years constituted several oral contracts, all of which servicer 

breached by foreclosing and by failing to offer a permanent loan 

modification. Dissecting each alleged contract separately, the court 

noted several key findings regarding borrower’s oral contract claims. 

First, borrowers’ agreement to submit monthly mortgage payments is 

not valid consideration, as they were already obligated to make 

payments under their loan agreement. The time and energy it took 

borrowers to prepare and submit financial information, however, is 

valid consideration because it was not required by their original loan 

agreement. On the servicer end of things, a promise not to foreclose in 

exchange for documents submitted “in furtherance of a loan 

modification,” can be consideration. Second, a contract contemplating a 

HAMP TPP or permanent modification necessarily binds a servicer to 

HAMP guidelines, which dictate loan repayment terms. Even without 

                                            
10 This case decided the motion to dismiss borrowers’ second amended complaint. The 

previous iteration of this case, deciding the MTD borrowers’ first amended complaint, 

Rockridge Tr. v. Wells Fargo Bank, N.A., 985 F. Supp. 2d 1110 (N.D. Cal. 2013), 

appeared in the HBOR Collaborative’s November 2013 newsletter (above). 
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specifying exact numbers and time periods, these contracts are 

sufficiently definite because they exist within HAMP parameters. 

Here, the modification(s) being negotiated were not HAMP 

modifications, so the absence of repayment terms proved fatal to 

contract formation. Third, a promise to postpone a foreclosure sale 

while a loan modification application is pending is a sufficiently 

definite contract “term.” In the end, only one conversation between 

borrowers and a servicer-representative was deemed an oral contract. 

Borrowers adequately pled performance (submission of more 

documents); breach (foreclosure when servicer agreed not to foreclose); 

and damages (not seeking an injunction, attorney’s fees, lost equity), 

and successfully pled a breach of oral contract claim. 

Under HBOR, if a borrower was already evaluated for (and denied) a 

loan modification, either before HBOR took effect or after, that 

borrower ordinarily does not receive dual tracking protections. Dual 

tracking protections can only be reignited if the borrower can 

document and submit a “material change in financial circumstances” 

that occurred “since the date of the borrower's previous application” 

(emphasis added). Here, borrowers were denied a modification in 2012. 

Borrowers argue that their 2009-2012 bankruptcy constituted a 

material change in financial circumstances that was documented and 

submitted to their servicer in 2012. Bankruptcy may well constitute a 

material change in financial circumstances, but the timing also 

matters. Though the statute specifies that qualifying financial changes 

occur “since the date of the borrower’s previous application,” this court 

disagrees. “[R]ead[ing] the . . . statute as a whole, [the court] concludes 

that the material change needs to have occurred not only after the 

borrower’s previous application, but also after January 1, 2013,” when 

HBOR became effective. The court based this conclusion on what it 

considers an absurd result if the statute were read literally: “[A] 

borrower who had a loan modification application denied, but then 

experienced change circumstances—even if both the denial and the 

changed circumstances occurred ten years ago—could bring suit under 

this section.” The court dismissed borrower’s dual tracking claims. 
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HBOR prevents servicers from charging borrowers fees during the loan 

modification review process. CC § 2924.11(f). Submitting a complete 

first lien loan modification application is a requisite element of this 

provision. Here, borrowers failed to plead they submitted a complete 

application. In fact, they pled that, in compliance with servicer’s 

requests, they submitted documents up until the foreclosure sale and 

even after the sale. They clearly had not submitted a complete 

application pre-sale, so any dual tracking claims fail, including the 

imposition of fees during a modification review period. This claim was 

dismissed. 

(Former) CCP 580b Prevented Lawsuits, It Did Not Extinguish 

Liens;11 FCRA Does Not Require Servicers to Notate Their 

Inability to Collect a Deficiency Judgment   

Murphy v. Ocwen Loan Servicing, LLC, 2014 WL 651914 (E.D. 

Cal. Feb. 19, 2014): California has several “anti-deficiency” statutes 

which prevent creditors from seeking deficiency judgments in 

particular situations. CCP 580b, for instance, “bars a purchase money 

mortgagee, following foreclosure, from seeking a deficiency judgment 

for the balance owed on the mortgage.” Basically, if a house sold at 

foreclosure for less than what the borrowers owed, this statute 

prevents borrowers’ creditors from taking them to court to recover the 

balance of the loan. Additionally, a foreclosure on the first lien 

prevents a creditor holding a second lien from seeking a judgment 

against borrowers as well. These borrowers tried to use (the former) 

CCP 580b as a basis for an affirmative Fair Credit Reporting Act 

(FCRA) claim. They argued that not only did CCP 580b prevent a 

deficiency judgment, but that it “obliterate[d]” the second lien on their 

property. Since servicer foreclosed on its first lien, in other words, the 

anti-deficiency statute “wiped out” any remaining debt, including the 

second lien. In reporting unpaid debt that did not exist to credit 

                                            
11 CCP 580b was amended in 2013 by Senate Bill No. 426. The current version of the 

law (effective Jan. 1, 2014) specifies: “No deficiency shall be owed or collected, and no 

deficiency judgment shall lie, on a loan, refinance, or other credit transaction . . . that 

is used to refinance a purchase money loan . . .” (emphasis added to highlight the 

additional language). 
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reporting agencies, then, servicer violated the FCRA by reporting 

inaccurate information. The court did not accept borrowers’ arguments. 

The statute only contemplated and prevented the seeking of a 

deficiency judgment. It said nothing about credit reporting or 

eliminating the debt entirely. The court dismissed borrower’s FCRA 

claim based on non-compliance with (former) CCP 580b.  

The FCRA requires that, upon notice from a credit reporting agency, 

“furnishers” of credit information (including servicers), “modify, delete, 

or permanently block the reporting of information the furnisher finds 

to be ‘inaccurate or incomplete.’” Borrowers here argue that their 

former servicer’s reporting of debt, without also notating the servicer’s 

inability to recover that debt in court, violates the FCRA because, 

though technically accurate, it is misleading. Nothing in the FCRA 

requires this type of notation, and nothing in the anti-deficiency 

statute even touches on this credit reporting issue. Courts have 

previously found a private right of action under the FRCA to require 

furnishers of credit information to notate that a debt has been 

disputed, but that is inapplicable to borrowers’ situation since they do 

not dispute the technical accuracy of the debt. Borrowers FCRA claim 

was dismissed. (Note that the Johnson v. Well Fargo court (below) 

came to the opposite conclusion on this credit-reporting notation issue. 

It agreed with the Murphy court that former CCP 580b did not 

extinguish debt.) 

Debt Collector, as Third-Party Contractor for HOA, May be 

Liable under FDCPA & UCL for Davis-Stirling Violations 

Hanson v. JQD, LLC, 2014 WL 644469 (N.D. Cal. Feb. 19, 2014): 

California’s Davis-Stirling Act “regulates a [home owner association’s 

(HOA)] ability to collect debts owed by its members.” Specifically, 

HOAs may not “impose or collect an assessment or fee that exceeds the 

amount necessary to defray the costs for which it is levied.” Further, 

an HOA may only recover “reasonable costs incurred in collecting the 

delinquent assessment,” and capped late fees and interest. In other 

words, an HOA cannot profit from debt-collection. California courts 

have interpreted the Act to mean: 1) while an HOA cannot profit from 
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debt collection, third-party debt-collectors hired by an HOA are not so 

restricted; and 2) a debt-collector’s fees, while legal, cannot “exceed the 

[HOA’s] costs.” Here, the HOA hired a third-party debt-collector to 

recover homeowner’s delinquent assessments. The debt-collector 

provided “No Cost Non-Judicial Collections” (emphasis added), 

charging homeowners directly for any costs associated with collecting 

delinquent fees. In this particular debt-collection attempt, debt-

collector charged homeowner “collection fees,” “vesting costs,” 

“management collection costs” and “other charges.” These fees would 

have clearly violated the Davis-Stirling Act, had the HOA charged 

them. But the court had to decide whether a debt-collector 

participating in these activities violated the Act, forming the basis for 

homeowner’s FDCPA and UCL claims (wrongful debt collection). And 

because the HOA incurred no costs here (thanks to the debt-collector’s 

business model), the California precedent described above was not 

directly on-point (it assumed some costs incurred by the HOA). The 

court concluded that a third-party debt collector’s rights cannot exceed 

those of the HOA that hired them because the debt-collector has no 

independent rights against the homeowner. The “right” to impose debt 

collection fees stems directly from the HOA’s right to do so. “If 

California law . . . entitled [debt-collector] to impose the fees of its 

choosing against homeowners . . . [it] would wield unchecked power to 

extract a cascade of fees and costs from a HOA’s delinquent members.” 

The court dismissed homeowners FDCPA and UCL claims with leave 

to clarify the distinct aspects of debt-collector’s activities that violated 

the FDCPA and UCL (“vis-à-vis the constraints imposed on the HOA 

by the Davis-Stirling Act”).  

PI on Dual Tracking: Servicer’s Acknowledgment that it May 

Request Further Documentation Does Not Preclude the 

Finding of a “Complete Application;” No Cash Bond Necessary  

McKinley v. Citimortgage, 2014 WL 651917 (E.D. Cal. Feb. 19, 

2014): In the Ninth Circuit, a borrower seeking a preliminary 

injunction must show, inter alia, serious questions going to the merits 

of their claim: here, a dual tracking claim. Servicers are prevented 

from moving forward with foreclosure while a borrower’s complete, 
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first lien loan modification application is pending. This borrower 

submitted his application and timely submitted additional documents 

requested by his servicer. Just prior to servicer recording the NTS, 

borrowers received a letter from servicer informing them that their 

application had been “forwarded to a Home Owner Support Specialist 

for review.” Their application then, was still pending when servicer 

recorded the NTS, in violation of HBOR’s dual tracking prohibition. 

The court found borrowers to have shown not just serious questions, 

but a likelihood of prevailing on their dual tracking claim. That 

servicer’s letter did not acknowledge the application as “complete” does 

not render the application incomplete. “[Servicer] cannot hide behind 

the document it drafted.” In fact, the letter led the court to infer that 

the application was complete because it acknowledged that servicer 

had received the necessary documents to forward it to a specialist for 

review. The letter also stated that the specialist may request 

additional information. Contrary to servicer’s argument, this 

“hypothetical request” does not render the application incomplete 

either. After denying servicer’s motion to dismiss, the court granted 

borrower’s preliminary injunction.   

Federal courts must set discretionary bonds to protect the interests of 

any enjoined party. Here, in the foreclosure context, the court waived 

the bond entirely, finding the servicer “adequately protected by its 

security interest in [the] property,” and because the parties’ ongoing 

financial relationship will enable servicer to “recoup any costs” it 

incurs if the injunction is determined to have been wrongfully ordered.   

Dual Tracking: “Submitting” and “Documenting” a Material 

Change in Financial Circumstances  

Rosenfeld v. Nationstar Mortg., LLC, 2014 WL 457920 (C.D. Cal. 

Feb. 3, 2014):12 A servicer is not obligated to consider a borrower’s 

modification application if it considered a previous application, even 

                                            
12 This case follows a previous dismissal, with leave to amend, of borrower’s dual 

tracking claim. See Rosenfeld v. Nationstar Mortg., LLC, 2013 WL 4479008 (C.D. 

Cal. Aug. 19, 2013) (above). The first case was dismissed in large part because 

alleging a change in financial circumstances in a complaint does not fulfill the 

“document” and “submit” requirements of CC 2923.6(g). 
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one submitted pre-HBOR. If a borrower can show she “documented” 

and “submitted” a “material change in financial circumstances” to her 

servicer, however, dual tracking protections can reignite and protect 

the borrower while that subsequent application is pending. Here, 

borrower pled she wrote to her servicer that she had eliminated her 

credit card debt. The court accepted this letter as sufficient 

“documentation” and “submission” of a material change in financial 

circumstances that reignited dual tracking protections. Servicer 

violated those protections by recording an NTS after receiving a 

complete application but before making a decision on that application. 

The court accordingly denied servicer’s motion to dismiss borrower’s 

dual tracking claim.     

Shuffling SPOCs Violates HBOR 

Mann v. Bank of Am., N.A., 2014 WL 495617 (C.D. Cal. Feb. 3, 

2014): “Upon request from a borrower who requests a foreclosure 

prevention alternative, the mortgage servicer shall promptly establish 

a single point of contact and provide to the borrower one or more direct 

means of communication with the single point of contact.” CC § 2923.7. 

SPOCs may be a “team” of people, or an individual, and must facilitate 

the loan modification process and document collection, possess current 

information on the borrower’s loan and application, and have the 

authority to take action. Importantly, the SPOC “shall remain 

assigned to the borrower’s account until the mortgage servicer 

determines that all loss mitigation options offered by, or through, the 

mortgage servicer have been exhausted . . . .” Here, borrower was 

“shuffled from SPOC to SPOC,” which he recounted in pleadings, 

noting conversations with different representatives on specific dates. 

As a result of this shuffle, borrower had to continually “re-inform” 

servicer representatives about his situation and constantly received 

contradicting information. These allegations adequately asserted a 

SPOC violation. Even if the multiple representatives borrower 

communicated with were a “team” of people, allowable under the 

statute, no member of this “team” was able to perform the required 

SPOC duties. Borrower’s SPOC claim survived the MTD.   
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Conflicting Pre-NOD Contact Accounts Should be Resolved in 

Favor of Borrower at Pleading Stage; SPOC Assigned in 2011 

Forms Basis for SPOC Claim under HBOR 

Garcia v. Wells Fargo Bank, N.A., 2014 WL 458208 (N.D. Cal. Jan. 

31, 2014): Servicers may not record an NOD until contacting the 

borrower (or diligently attempting contact) and waiting 30 days. Here, 

borrower brought a pre-NOD contact claim, asserting that servicer 

never contacted her before recording an NOD, and never instructed her 

that she could request a meeting, as required by the statute. Servicer 

recorded an NOD declaration attesting to its actual contact with 

borrower to discuss her financial situation. In this “he said, she said” 

situation, the court acknowledges, “there are not any ‘facts’ for 

[borrower] to allege other than the negative statement that [servicer] 

did not actually contact [her].” Taking borrower’s allegation as true at 

this pleading stage, and noting that contact did occur one month after 

the NOD was recorded, the court denied servicer’s motion to dismiss 

borrower’s CC 2923.5 claim.  

“Upon request from a borrower who requests a foreclosure prevention 

alternative, the mortgage servicer shall promptly establish a single 

point of contact and provide to the borrower one or more direct means 

of communication with the single point of contact” (emphasis added). 

CC §2923.7. SPOCs must “adequately inform the borrower of the 

current status of the foreclosure prevention alternative.” This borrower 

was assigned a SPOC in 2011—two years before HBOR went into 

effect. When borrower wanted to re-initiate the loan modification 

process in 2013 (the first ended with her reinstating her loan), she 

unsuccessfully attempted to contact the same SPOC. It took six 

months for servicer to assign her a new SPOC. Borrower alleged her 

original 2011 SPOC’s unresponsiveness in 2013 violated HBOR. The 

court somewhat agreed, noting that the statute does not “define the 

frequency with which a SPOC must communicate with a borrower,” 

but fearing that such an interpretation would lead to nominal 

appointments of SPOCs. Oddly, the court ignored the 2013 violations 
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and cited the SPOC’s “failure to follow up on [borrower’s] loan 

modification request (made in October 2011 . . . )” as “sufficient to state 

a claim under [2923.7].” (The court did not specify whether it was 

referring to SPOC’s failure to follow up in 2011, or ever – continuing 

into 2013.) In any case, borrower’s SPOC claim also survived the 

motion to dismiss. 

HOLA Does Not Preempt State Property, Foreclosure Law; 

Tender Not Required to Attack the Validity of Underlying Debt 

Sarkar v. World Savings FSB, 2014 WL 457901 (N.D. Cal. Jan. 31, 

2014): State laws regulating loan origination and processing are 

preempted under the Home Owner’s Loan Act (HOLA). State contract, 

property, and tort laws, however, are not preempted “to the extent that 

they only incidentally affect the lending operations of Federal savings 

associations . . . .” Here, borrower brought lack of standing, quiet title, 

and declaratory relief causes of action based on an alleged improper 

assignment of his note to a securitized trust. The court found these 

types of claims “firmly ground in state property law,” which only 

incidentally affect servicer’s lending operations. And though borrower 

did not bring claims tied to specific, procedural foreclosure statutes, 

the court noted: “[N]othing in HOLA or its implementing regulations 

suggest that [it] preempts the enforcement of state foreclosure 

statutes.” Borrower’s fraud-based claims also escaped preemption 

because California’s fraud laws only require servicers to be truthful; 

any effect on lending is incidental. While the court rejected servicer’s 

preemption defense, it nevertheless dismissed borrower’s complaint. 

California borrowers must have a “specific factual basis” to allege that 

the foreclosing entity did not have a beneficial interest in the property, 

as borrower does here. Without more specific pleading, borrower’s 

claims fail.  

California law requires borrowers bringing quiet title claims to tender 

the amount due on their loan. There are several exceptions to this rule, 

including when the borrower “attacks the validity of the underlying 

debt.” Here, borrower alleged his loan originator wrongfully failed to 

verify borrower’s income, agreeing to a loan it knew borrower could not 
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afford. This fraud allegation is enough to excuse tender at the pleading 

stage (though, as described above, borrower’s claims were dismissed 

for other reasons).  

Implied Contract Repudiation Requires Putting Contract 

Performance “Out of [Repudiator’s] Power”  

Gilliland v. Chase Home Mortg., 2014 WL 325318 (E.D. Cal. Jan. 

29, 2014): As part of a breach of contract claim, borrowers must allege 

servicer’s breach. Anticipatory breach “occurs when one of the parties 

to a bilateral contract repudiates the contract,” implicitly or explicitly. 

Implied repudiation “results from conduct where the promissor puts it 

out of his power to perform so as to make substantial performance of 

his promise impossible.” Shortly after mailing her executed copy of a 

permanent modification agreement, borrower was allegedly contacted 

by servicer and told to stop making modified payments “because she 

would lose her money.” The servicer representative further instructed 

borrower that her home would not go into foreclosure when she 

stopped making payments. Borrower relied on these representations 

and ceased payment; foreclosure followed. Borrower brought a breach 

of contract claim, alleging servicer committed anticipatory breach by 

repudiating the contract. This is not the “clear, positive, unequivocal 

refusal to perform” required by explicit repudiations, nor was it an 

implied repudiation: servicer did not “put performance out [its] power.” 

The court dismissed borrower’s contract claim.   

Pleading Contract Performance despite Default   

Mahoney v. Bank of Am., N.A., 2014 WL 314421 (S.D. Cal. Jan. 28, 

2014): To allege breach of contract, borrowers must plead, inter alia, 

their performance (or excused nonperformance). These borrowers 

alleged servicer breached the original DOT and note. In its defense, 

servicer accused borrowers of nonperformance because they had 

defaulted on their loan. Borrowers cited servicer’s own nonperformance 

under the DOT’s “Borrower’s Right to Reinstate After Acceleration” 

provision. For many months, borrowers tried in vain to get their 

arrearage amount from their servicer. Estimating they would need 
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between $50,000 and $60,000 to reinstate their loan, borrowers 

purposely made (and servicer accepted) a $50,000 payment in 

December 2012, attempting to receive a significant tax-write off in 

2012. After promising it would credit the payment in 2012, servicer 

failed to credit it until 2013, and did not provide borrowers with the 

requisite tax form reflecting the payment. Even after this episode, 

servicer continued to be unresponsive to requests for reinstatement 

information, refused borrowers’ regular monthly payments as 

“insufficient” to reinstate, and finally provided two different 

reinstatement amounts. The court accepted borrowers’ argument that 

servicer’s actions thwarted borrowers’ attempts to reinstate their loan 

and perform under the DOT. In essence, servicer, not borrowers, did 

not perform under the DOT by refusing to provide accurate (or any) 

reinstatement information. Borrowers were deemed to have 

sufficiently pled the performance aspect of their contract claim, despite 

their default. Borrowers’ breach of contract claim survived the MTD. 

CC 762.010: Nominee of DOT Beneficiary Not Entitled to Notice 

of Borrowers’ Quiet Title Action  

Mortg. Elec. Registration Sys. v. Robinson, 2014 WL 451666 (C.D. 

Cal. Jan. 28, 2014): California law requires borrowers to name 

“persons having adverse claims to title” as defendants in any quiet title 

action. CC § 762.010. These borrowers brought a quiet title action 

naming only their original lender. Notably, borrowers did not name 

MERS, which was described in the DOT as both the “nominee for 

Lender” and, in a different section, as “the beneficiary under the 

[DOT].” Because the only named defendant—the original lender—did 

not appear to defend the quiet title action, borrowers won a default 

judgment and their DOT was expunged. MERS then brought this 

action for slander of title, asserting that it was entitled to notice of the 

quiet title action because it was a “person having adverse claims to 

title.” MERS also sought a declaratory judgment that the quiet title 

action violated its due process rights. Borrowers moved to dismiss 

these claims and the court agreed that dismissal was appropriate: 

under the terms of the DOT, MERS’ property interest did not amount 

to a claim against title. The language identifying MERS as the 
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“beneficiary” was “nothing but obfuscation” of its true role, “solely as 

nominee for Lender.” Absent any allegation that the note was ever 

transferred to MERS, MERS had no adverse claims to title and was 

therefore not entitled to notice of borrowers’ quiet title action. 

Additionally, any property interest that MERS did possess was too 

vague and ambiguous to qualify for protection under the Due Process 

Clause. The court granted borrowers’ motion to dismiss all claims. 

(Former) QWR Standard: Mixing Non-Servicing Requests with 

Servicing-Related Requests is Permissible  

Pendleton v. Wells Fargo Bank, N.A., 993 F. Supp. 2d 1150 (C.D. 

Cal. 2013): Before the new mortgage servicing rules went into effect 

(January 10, 2014), Qualified Written Requests (QWRs) had to: 1) 

identify borrower’s name and account; 2) state why the borrower 

believes there is an error on their account or give the servicer enough 

detail to determine what information the borrower is seeking; and 3) 

“seek information relating to the servicing of (the) loan.”13 If a QWR 

fulfilled these three elements, regardless of extraneous detail or added 

material, the servicer was required to respond to the QWR. Further, it 

can form the basis for a valid RESPA violation if the borrower can also 

allege actual damages resulting from the servicer’s failure to 

adequately respond. Here, borrower’s QWR met the three 

requirements, but she also requested information regarding loan 

origination, not its servicing. Because “a letter that mixes servicing 

requests and non-servicing requests can constitute a valid QWR,” this 

court found this a valid QWR. The complaint also properly alleged 

actual damages resulting from servicer’s failure to respond to the 

QWR: overpayment of interest, credit repair, a reduction of credit 

limits, and attorney’s fees and costs. Accordingly, the court denied 

servicer’s motion to dismiss borrower’s RESPA claim.   

                                            
13 Under the new RESPA rules, QWRs are now “Notices of Error” (NOE) and 

“Requests for Information” (RFI). See the HBOR Collaborative’s January 2014 

newsletter for a piece on NOEs, and our March 2014 newsletter for an explanation of 

RFIs. The CFPB has removed the requirement that an RFI “seek information 

relating to the servicing of the loan.” Instead, RFIs need only seek information 

concerning the borrower’s mortgage loan. 
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(Former) CCP 580b Prevented Lawsuits, It Did Not Extinguish 

Liens;14 FCRA May Require Servicers to Notate Their Inability 

to Collect a Deficiency Judgment in Reporting Debt  

Johnson v. Wells Fargo Home Mortg, Inc., 2013 WL 7211905 (C.D. 

Cal. Sept. 13, 2013): California has several “anti-deficiency” statutes 

which prevent creditors from seeking deficiency judgments in 

particular situations. CCP 580b, for instance, “bars a purchase money 

mortgagee, following foreclosure, from seeking a deficiency judgment 

for the balance owed on the mortgage.” Basically, if a house sold at 

foreclosure for less than what the borrowers owed, this statute 

prevented borrowers’ creditors from taking them to court to recover the 

balance of the loan. Additionally, a foreclosure on the first lien 

prevents a creditor holding a second lien from seeking a judgment 

against borrowers as well. This borrower tried to use (the former) CCP 

580b as a basis for an affirmative Fair Credit Reporting Act (FCRA) 

claim. She argued that not only did CCP 580b prevent a deficiency 

judgment, but that it “obliterate[d]” the second lien on her property. 

Since servicer foreclosed on its first lien, in other words, the anti-

deficiency statute “wiped out” any remaining debt, including the 

second lien. In reporting unpaid debt that did not exist to credit 

reporting agencies, then, servicer violated the FCRA because it 

reported inaccurate information. The court did not accept borrower’s 

arguments. The statute only contemplates and prevents the seeking of 

a deficiency judgment. It says nothing about credit reporting or 

eliminating the debt entirely. Further, California courts have 

consistently held that the “debtor-creditor relationship continues after 

non-judicial foreclosure under section 580b,” even though that statute 

wipes out the debtor’s personal liability for the debt. The court 

                                            
14 CCP 580b was amended in 2013 by Senate Bill No. 426. The current version of the 

law (effective Jan. 1, 2014) specifies: “No deficiency shall be owed or collected, and no 

deficiency judgment shall lie, on a loan, refinance, or other credit transaction . . . that 

is used to refinance a purchase money loan . . .” (emphasis added to highlight the 

additional language). The Johnson court acknowledged that, under the current 

version of the law, reporting an extinguished debt to credit reporting agencies would 

violate the FCRA. 
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dismissed borrower’s FCRA claim based on non-compliance with CCP 

580b. 

The FCRA requires that, upon notice from a credit reporting agency 

(CRA), “furnishers” of credit information “modify, delete, or 

permanently block the reporting of information the furnisher finds to 

be ‘inaccurate or incomplete.’” California’s Consumer Credit Reporting 

Agencies Act (CCRAA) gets at the same issue: “[a] person shall not 

furnish information on a specific transaction or experience to any 

consumer credit reporting agency if the person knows or should know 

the information is incomplete or inaccurate.” Here, borrower argued 

that her former servicer’s reporting of debt, without also notating the 

servicer’s inability to recover that debt in court, though technically 

accurate, is misleading and incomplete, violating the FCRA and 

CCRAA. Unlike the Murphy court (above), this court found borrower’s 

claim meritorious. “In enacting the FCRA, ‘Congress clearly intended 

furnishers to review reports not only for inaccuracies in the 

information reported but also for omissions that render the reported 

information misleading’” (emphasis added). Further, “incompleteness” 

is meant to encompass statements that are misleading “to such an 

extent that it can be expected to adversely affect credit decisions.” 

Finding that the failure to notate that a debt “is not subject to a 

deficiency judgment” on a credit report could be misleading, this court 

allowed this aspect of borrower’s FCRA and CCRAA claims to survive. 

Court Follows Glaski 

Kling v. Bank of Am., N.A., 2013 WL 7141259 (C.D. Cal. Sept. 4, 

2013): In general, California borrowers do not have standing to allege 

violations of pooling and servicing agreements (PSAs), contracts 

between their lender and a third party trust. Here, borrower cited 

Glaski v. Bank of Am., N.A., 218 Cal. App. 4th 1079 (2013), a recent (at 

the time this case was decided) California Court of Appeal case that 

did grant borrower standing to challenge a foreclosure based on PSA 

violations and New York trust law. This borrower’s factual allegation 

identically tracked the allegations in Glaski: “[Purported owners of the 

loan] did not properly acquire title . . . because the note and mortgage 
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were transferred to [a trust] after the Trust’s closing date . . . resulting 

in an improper and ineffective transfer.” The court found this a “real 

and substantial controversy” and, citing Glaski, granted borrower 

standing to continue with her case.  

Viable Fair Credit Reporting Act (FRCA), California Consumer 

Credit Reporting Agencies Act (CCRAA) Claims 

Testo v. Bank of Am., N.A., 2013 WL 7118111 (C.D. Cal. June 25, 

2013): The federal Fair Credit Reporting Act (FCRA) requires that, 

upon notice from a credit reporting agency (CRA), “furnishers” of credit 

information (in this case mortgage servicers), “modify, delete, or 

permanently block the reporting of information the furnisher finds to 

be ‘inaccurate or incomplete.’” To do so, furnishers must investigate a 

borrower’s credit dispute within 30 days of receiving notice of the 

dispute from the CRA. Here, borrowers disputed their alleged failure 

to make a timely mortgage payment. In their complaint, they alleged: 

1) they notified a CRA that their credit reports were inaccurate 

because of their servicer’s mistake; 2) the CRA told borrowers that it 

notified servicer of their dispute; 3) servicer did not adequately 

investigate the claim and correct the mistaken information. At the 

pleading stage, these allegations state a viable FCRA claim. Whether 

or not servicer actually had notice of the dispute is a question better 

addressed at summary judgment.  

California’s Consumer Credit Reporting Agencies Act (CCRAA) gets at 

the same issue, but by giving borrowers a private right of action to 

enforce this provision: “[a] person shall not furnish information on a 

specific transaction or experience to any consumer credit reporting 

agency if the person knows or should know the information is 

incomplete or inaccurate.” Importantly, the FRCA does not preempt 

CCRAA sections that include a private right of action, like this one. To 

satisfy the elements of their CCRAA claim, borrowers pled: 1) servicer 

“knew or should have known” that the reported information was 

inaccurate; and 2) servicer acted with malice and intent to injure by 

reporting inaccurate information. The court found these allegations 

sufficient to state a CCRAA claim.  
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Mistake in Foreclosure Date as Basis for Valid FCRA, CCRAA 

Claims 

Valerie v. Wells Fargo Home Mortg., 2013 WL 7393184 (C.D. Cal. 

June 25, 2013): The federal Fair Credit Reporting Act (FCRA) requires 

that, upon notice from a credit reporting agency (CRA), “furnishers” of 

credit information (in this case mortgage servicers), “modify, delete, or 

permanently block the reporting of information the furnisher finds to 

be ‘inaccurate or incomplete.’” To do so, furnishers must investigate a 

borrower’s credit dispute within 30 days of receiving notice of the 

dispute from the CRA. These borrowers alleged that their former loan 

servicer incorrectly reported a 2009 foreclosure as if it occurred in 

2012. Borrowers discovered the error when they applied for a home 

loan with a different lender in 2012 and were rejected because the 

lender received information of a 2012 foreclosure. In their complaint, 

borrowers alleged: 1) they notified a CRA and their former servicer 

that the date of their past foreclosure was incorrectly reported; 2) the 

CRA sent the servicer a “consumer dispute verification form” more 

than once; 3) servicer never conducted the requisite investigation and 

never responded to the dispute. These specific allegations are enough 

to survive a motion to dismiss. The court found that the damages 

inquiry is not appropriately resolved at this stage.     

California’s Consumer Credit Reporting Agencies Act (CCRAA) gets at 

the same issue, but by giving borrowers a private right of action to 

enforce this provision: “[a] person shall not furnish information on a 

specific transaction or experience to any consumer credit reporting 

agency if the person knows or should know the information is 

incomplete or inaccurate.” Here, borrowers pled: 1) servicer reported a 

2012 foreclosure date; 2) the foreclosure occurred in 2009, so the report 

was inaccurate; 3) servicer knew or should have known that the date 

was inaccurate. As with the FRCA claim, these allegations are 

sufficient to survive the pleading stage. Additionally, borrowers 

adequately alleged damages at this stage. “[Servicer’s] argument . . . 

that any failure to investigate and correct . . . could not possibly have 

caused the [loan rejection] that occurred before [borrowers] first 

notified [servicer] of the alleged error—has no merit.” The CCRAA 
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regulates the servicer’s act in misreporting information, “not the 

timing of the notification and the subsequent investigation.” The court 

denied servicer’s motion to dismiss and found damages a question of 

fact to be resolved at a later stage. 

PTFA: “Fair Market” Rent Requirement in Bona Fide Tenant 

Test 

Customers Bank v. Boxer, 84 A.3d 1256 (Conn. App. Ct. 2014): The 

Protecting Tenants at Foreclosure Act (PTFA) requires that “bona fide” 

tenants in foreclosed properties receive a 90-day notice to vacate before 

the purchaser of a property can initiate eviction proceedings. Tenants 

must meet three requirements to be considered “bona fide” under the 

statute: 1) they are not the former homeowner, or child, spouse or 

parent of the former homeowner; 2) the lease was the result of an 

“arm’s length” transaction; and 3) the lease was for rent “not 

substantially less than fair market rent for the property.” Here, tenant 

appealed the trial court’s award of possession to plaintiff-bank, 

asserting that he was entitled to a 90-day notice as a bona fide tenant 

under the PTFA. Before foreclosure, tenant made an oral lease 

(modifying a written lease) with the former homeowner, to “do some 

things . . . to maintain the property” in exchange for possession of the 

house. Tenant did not pay traditional rent, but performed work on the 

property and paid for property improvements as a form of rent. 

Because the PTFA is silent on what “receipt of rent” means, the court 

turned to Connecticut law and Black’s Law Dictionary to conclude that 

a bona fide lease, for purposes of PTFA application in Connecticut, 

“requires the receipt of periodic monetary payments or periodic 

payments of something of value, to the landlord in satisfaction of the 

tenant’s obligation . . . ‘not substantially less than fair market rent.’” 

Tenant would need to show, then, that his property-improvements took 

the form of periodic payments roughly equal to fair market rent for the 

property. The tenant had not established that any repairs or 

improvements were commensurate with fair market rent, so the court 

affirmed the trial court’s award of possession to the bank.  
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CCP 1161a: Tenants, Former Homeowners Defend Eviction by 

Alleging Improper Notice & Failure to Prove Duly Perfected 

Title 

Bank of N.Y. Mellon v. Preciado, 224 Cal. App. 4th Supp. 1 (2013): 

To be effective, unlawful detainer (UD) notices to quit must be properly 

served: 1) by personal service; 2) or if personal service failed, by 

leaving the notice with a person of “suitable age and discretion” at the 

residence or business of the tenant (or former borrower) and then 

mailing a copy; 3) or if the first two methods failed, by posting a notice 

at the residence and mailing a copy. CCP § 1162. Here, the process 

server’s affidavit stated that “after due and diligent effort,” he executed 

“post and mail” service. The UD court accepted this statement as 

evidence of compliance with CCP 1162, but the appellate division 

reversed. The statute indicates that “post and mail” is the last 

available method of service, not the first. Since the affidavit does not 

specifically assert that personal service was ever attempted, the trial 

court erred in assuming that service was proper. Further, defendants’ 

appeal based on defective service was not barred because they failed to 

assert it as an affirmative defense. Proper service is an “essential [UD] 

element” and tenants’ and former homeowners’ “general denial” of each 

statement in the complaint put service at issue.  

Post-foreclosure UD plaintiffs must also demonstrate duly perfected 

title and compliance with CC 2924 foreclosure procedures. CCP § 

1161a. “Duly” perfected title encompasses all aspects of purchasing the 

property, not just recorded title. The UD court relied on the trustee’s 

deed upon sale, showing plaintiffs purchased the property at the 

foreclosure sale. The court ignored contradicting testimony alleging 

that the property was sold to the loan’s servicer, not plaintiff. Further, 

“to prove compliance with section 2924, the plaintiff must necessarily 

prove the sale was conducted by the trustee.” Here, the trustee’s deed 

upon sale identifies one trustee, but the DOT identifies another. The 

UD court erred in accepting the recorded trustee’s deed upon sale as 

conclusive evidence of compliance with CC 2924, and the appellate 

division reversed.    
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Court Distinguishes West on Fraud Claim, Aceves on 

Promissory Estoppel Claim 

Fairbanks v. Bank of Am., N.A., 2014 WL 954264 (Cal. Ct. App. 

Mar. 12, 2014): To assert a fraud cause of action, a borrower must 

show, inter alia, 1) a false representation; 2) on which borrower 

justifiably relied; and 3) damages. Borrowers must plead the fraud 

claim with specificity. In the foreclosure context (involving mostly 

corporate defendants) specificity has come to include: “the names of the 

persons who made the representations, their authority to speak on 

behalf of the corporation, to whom they spoke, what they said or wrote, 

and when the representation was made.” In both West v. JP Morgan 

Chase Bank, N.A., 214 Cal. App. 4th 780 (2013), and in this case, 

borrowers alleged servicer had fraudulently misrepresented that a 

permanent modification would follow completion of a trial period plan 

(TPP). In West, borrower submitted the TPP agreement with her 

complaint, as well as a letter from servicer denying her a modification 

but promising to conduct a re-evaluation if she contested the denial. 

She specified the dates of two phone conversations where she 

requested the re-evaluation to a supervisor in the loan modification 

department, and where a servicer representative on a conference call 

assured her no foreclosure sale would occur during the re-evaluation. 

Here, by contrast, a single phone call provided the basis for borrowers’ 

fraud claim. Borrowers did not specify the date of the call, the position 

of the servicer-representative they spoke with, or any particular 

aspects of the call. They only alleged an oral TPP and failed to describe 

its terms and conditions. Borrowers were also unable to plead 

justifiable reliance. In West, the servicer assured borrower that it 

would not foreclose as it re-evaluated her for a permanent 

modification. The Court of Appeal deemed West’s reliance on this 

assurance and her choice to forgo legal action justifiable. Here, 

borrowers elected to apply for a HAMP modification before the alleged 

fraud occurred, so any costs associated with applying were not incurred 

in reliance on the alleged misrepresentation. Additionally, this court 

found borrowers’ decision to invest thousands of dollars in property 

improvements unreasonable and unjustifiable reliance on one phone 
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conversation. Finally, and most importantly for this court, these 

borrowers could not allege damages because they, unlike the borrower 

in West, had not lost their home. The Court of Appeal affirmed the 

granting of servicer’s demurrer to borrowers’ fraud claim.  

Promissory estoppel (PE) claims require borrowers to allege a clear 

and unambiguous promise, reasonable and foreseeable reliance on that 

promise, and injury caused by their reliance. Here too, the Court of 

Appeal relied on a case where a borrower brought similar, but critically 

different, allegations to show why these borrowers’ claim failed. In 

Aceves v. US Bank, N.A., 192 Cal. App. 4th 218 (2011), borrower 

alleged her servicer promised to negotiate a modification in good faith, 

but instead foreclosed on the property. Here, by contrast, borrowers 

alleged servicer promised to permanently modify their loan. Unlike a 

promise to negotiate in good faith, this type of promise is unclear and 

ambiguous because borrowers did not plead the essential terms of any 

proposed modification, who made the promise, or when. Additionally, 

the requirement that borrowers complete a TPP renders any potential 

promise conditional, enhancing its ambiguousness. On the detrimental 

reliance piece, the servicer in Aceves was aware borrower chose not to 

convert her chapter 7 to a chapter 13 bankruptcy in reliance on 

servicer’s promise to negotiate for a modification, so borrower’s 

reliance was not just foreseeable—it was acknowledged. Here, 

borrowers’ decision to invest in property improvements based on a 

conditional and unclear promise, and when borrowers were in default, 

was not foreseeable or reasonable. Finally, these borrowers could not 

allege loss of their home as an injury. Servicer’s demurrer to their PE 

claim was also affirmed.    

Tenants in Possession Have Standing to Bring Rent Skimming 

Claim  

Ferguson v. Tr. Holding Serv. Co., 2014 WL 810852 (Cal. Ct. App. 

Mar. 3, 2014): “Rent skimming” refers to a landlord’s practice of “using 

revenue received from [rent payments] at any time during the first 

year period after acquiring [the] property without first applying the 

[rent payments] . . . to the . . . mortgage.” CC § 890(a)(1). Various 
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parties can bring rent skimming actions, including tenants who paid 

the misapplied rent. Specifically, tenants can bring a rent skimming 

action against their old landlord “for the recovery of actual damages, 

including any security [deposit] . . . , and moving expenses if the 

property is sold at a foreclosure sale and the tenant was required to 

move.” CC § 891(d). Here, tenants remained in possession after 

foreclosure, only moving once evicted by the new property owner. 

Tenants brought their rent skimming suit, then, while still in 

possession of the property. The court had to determine whether a 

tenant “needs to vacate the property in order to bring a claim for rent 

skimming.” Looking at the statute syntax, the court decided that 

continued possession, while possibly prohibiting a recovery for non-

existent moving expenses, was irrelevant to the recovery of tenants’ 

security deposit. “Nothing in the [statute’s] plain language . . . suggests 

that it was intended to apply only to tenants forced to move or forced to 

move prematurely.” And though tenants did not bring this is as a 

separate claim, the court found a comparison to CC 1950.5 instructive. 

To recover a security deposit from a pre-foreclosure landlord under 

that statute, a tenant may still possess the property. Having found 

these tenants to have the requisite standing (and the trial court to 

have incorrectly prohibited a cross-examination of a witness), the 

Court of Appeal reversed the trial court’s dismissal of tenants’ rent 

skimming claim and remanded for a limited new trial. 

Valid Post-Judgment Claim of Right to Possession 

Manis v. Superior Court, No.1-13-AP-001491 (Cal. App. Div. Super. 

Ct. Santa Clara Cnty. Apr. 26, 2013): Before a sheriff’s lockout, but 

after judgment has been entered in a post-foreclosure UD action, an 

unnamed tenant can still enter the case by filing a post-judgment 

claim of right to possession with the sheriff. If the tenant is found to be 

an “invitee, licensee, guest, or trespasser,” the court must deny the 

tenant’s claim of right to possession. CCP § 1174.3(d). Here, the tenant 

produced a written lease agreement that extended past the foreclosure 

date. Accordingly, the court found him to be a tenant, not an invitee, 

licensee, guest or trespasser. Further, the court found his claim of right 

to possession valid because, as a tenant with a fixed-term lease in a 
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foreclosed home, he was entitled to retain possession throughout his 

lease term under CCP 1161b. The UD plaintiff argued tenant did not 

have a valid claim because the trial court had found tenant’s purported 

landlord to have a “null” grant deed, rendering tenant’s lease invalid. 

The Appellate Division was unconvinced, finding no indication that the 

UD court had found the grant deed void. Further, the court stated, the 

legitimacy of the grant deed can be litigated in the UD court once the 

tenant joins the case as a defendant. The court granted tenant’s 

petition for a writ of mandate and reversed the UD court’s denial of his 

claim of right to possession.     

Preliminary Injunction Issued Despite Sale Postponement; 

Bond 

Leonard v. JP Morgan Chase Bank, N.A., No. 34-2014-00159785-

CU-OR-GDS (Cal. Super. Ct. Sacramento Cnty. Mar. 27, 2014): To win 

a preliminary injunction in California state court, a borrower must 

show a likelihood of prevailing on the merits and that they will be 

more harmed if the injunction does not issue, than the servicer would 

be if the injunction did issue. Here, the potential harm borrowers face 

by losing their home far outweighs servicer’s potential harm in having 

the PI issue. The court also determined that borrowers were at least 

“reasonably likely” to prevail on the merits of their dual tracking, 

negligence per se, and UCL claims. That servicer is currently in the 

process of rescinding the NTS did not convince the court that the PI 

was unnecessary. The sale was only stopped in the first place because 

of a TRO and servicer did not cite any caselaw to support their 

contention that a PI is unnecessary when there is no sale pending. 

Borrowers also offered evidence that the sale is still pending, having 

been merely postponed. Accordingly, the court determined dual 

tracking could still occur and granted the PI, setting a one-time bond of 

$4,000.     
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Dual Tracking, Application Acknowledgment, and SPOC 

Claims; Fraud and Negligent Misrepresentation Claims Based 

on Request for Back Taxes 

Carlson v. Bank of Am., N.A., No. 34-2013-00146669-CU-OR-GDS 

(Cal. Super. Ct. Mar. 25, 2014): Both large and small servicers are 

prevented from dual tracking: initiating or proceeding with foreclosure 

while a borrower’s complete, first lien loan modification application is 

pending. California Civil Code 2924.18 prohibits small servicers 

(defined as conducting fewer than 175 foreclosures in the past fiscal 

year) from engaging in this practice, while CC 2923.6 regulates large 

servicers. Here, borrowers brought a CC 2924.18 dual tracking claim 

against Bank of America, a large servicer. The court acknowledged 

borrowers’ misapplication of HBOR’s dual tracking statutes, but still 

overruled BoA’s demurrer: “there is no authority cited for the 

proposition that [borrowers’] failure to specifically allege that [BoA] is 

[a small servicer] renders their cause of action deficient for pleading 

purposes.” Nor did the court find borrowers’ failure to specifically 

allege that an NOD had been recorded fatal to their dual tracking 

claim. The complaint included a statement from a BoA representative 

that foreclosure “would continue,” and asserted that borrowers had 

received a copy of the NOD. From the pleadings, the court “inferred 

that a NOD has been recorded” and that foreclosure was in progress. 

HBOR also requires servicers to acknowledge a borrower’s modification 

application within five business days of receipt, to describe the loan 

modification process, and to request any missing documents. CC § 

2924.10. Borrowers alleged they submitted a complete application but 

never received a description of the loan modification process. The court 

found this sufficient to state a CC 2924.10 claim, despite servicer’s 

insistence that it eventually notified borrowers their application was 

complete. While a servicer cannot be held liable for a CC 2924.10 

violation that it remedies before recording an NTS (CC § 2924.12(c)), 

there was no clear remedy here; the mere acknowledgment of a 

complete application does not fulfill the requirements of CC 2924.10. 

Servicer’s failure to provide a description of the loan modification 
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process constitutes a CC 2924.10 violation, even if servicer 

acknowledged receipt of a complete application.     

HBOR also requires servicers to provide borrowers with a “single point 

of contact,” or SPOC, during the loan modification process. SPOCs may 

be an individual or a “team” of people, and must communicate with the 

borrower in a “timely” fashion about the status of borrower’s loss 

mitigation application(s). Here, borrowers pled they were assigned a 

SPOC but were never able to reach her to ascertain the status of their 

application. Instead, two non-SPOC representatives each gave 

borrowers conflicting information over the status of foreclosure. These 

allegations adequately plead a SPOC violation and the court noted that 

borrowers’ damage “is the fact that they were not provided the 

requisite [SPOC] as required by the statute” (emphasis added). 

Fraud claims must be plead with specificity. Against a corporate 

defendant, fraud claims must include: the corporate representatives’ 

identity, their authority to speak, what was communicated, and when 

the communication occurred. These borrowers identified the name and 

title of the servicer representative, alleged she had the authority to 

speak on servicer’s behalf, identified the month and year of the phone 

conversation, and identified the exact amount the representative 

insisted was owed by borrowers in back property taxes. At the pleading 

stage, these allegations sufficiently stated borrower’s fraud claim.  

Negligent misrepresentation claims require servicers to owe borrowers 

a duty of care. Within the context of a traditional borrower-lender 

relationship, banks generally do not owe a duty of care to borrowers. 

An exception applies, however, if a lender’s activities extend beyond 

this relationship. This court agreed with the dominant line of 

reasoning that a servicer’s election to “offer, consider, or approve” of a 

loan modification falls within the ambit of a traditional lender-

borrower relationship. It acknowledged, however, that within the 

confines of a modification application “relationship,” a duty exists “not 

to make material representations of fact . . . regarding the stat[us] of a 

loan modification application or the status of foreclosure.” Here, 

borrowers alleged that servicer misrepresented they owed back 
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property taxes and that foreclosure would follow their non-payment of 

those taxes. The court found that these allegations, if true, violated 

servicer’s duty not to make material misrepresentations of fact. The 

negligent misrepresentation claim also survived the demurrer.   

Attorney’s Fees Awarded in Breach of TPP Case 

Bergman v. JP Morgan Chase Bank, N.A., No. RIC 10014015 (Cal. 

Super. Ct. Riverside Cnty. Jan. 22, 2014): Borrower brought six causes 

of action based on borrower’s full TPP performance, servicer’s denial of 

a permanent modification, servicer’s promise to abstain from 

foreclosure as it re-evaluated borrower for a modification, and 

servicer’s refusal to allow borrower to cure his default because a loan 

modification application was pending. A twelve-person jury found 

servicer had breached the implied covenant of good faith and fair 

dealing and had made at least one intentional misrepresentation 

regarding borrower’s application, foreclosure status, and/or curing 

attempts. The jury awarded $250,000 in damages. Weeks after trial, 

the judge awarded borrower’s attorney fees and costs at a rate of 

$300/hour for over 600 hours, totaling over $188,000.00 (reduced from 

the requested $462,000). Four months later, that same attorney moved 

to amend the judgment to “include additional attorney’s fees incurred 

after trial and up to and including the rendition of judgment,” or, in 

other words, for the period between the conclusion of the trial and the 

judge’s entry of judgment. The court granted the motion, providing 

borrower’s attorney with an additional $16,000.00 in accordance with 

CC 1717 (providing guidelines for the award of attorney’s fees based on 

contract disputes). 

Diversity Jurisdiction: National Banks are Only Citizens of the 

State Where Their “Main Office” is Located 

Rouse v. Wachovia Mortg., FSB, 747 F.3d 707 (9th Cir. 2014): In 

evaluating diversity jurisdiction in cases involving national banks, 

courts turn to 12 U.S.C. § 1348: “All national banking associations 

shall, for the purposes of all other actions by or against them, be 

deemed citizens of the States in which they are respectively located.” 
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In this case, the Ninth Circuit decided what “located” means. As some 

other district courts have recently been finding, this district court 

found Wells Fargo, a national bank, to be a citizen both of the state 

where its articles of association located the bank’s “main office” (South 

Dakota), and where the bank’s “principal place of business” is located 

(California). Wells Fargo’s California citizenship destroyed diversity 

citizenship with the California plaintiffs and the case was remanded to 

state court. In a 2-1 decision, the Ninth Circuit disagreed and reversed. 

The panel looked to the Supreme Court’s reasoning in Wachovia Bank 

v. Schmidt, 546 U.S. 303 (2006), which decided a similar issue: is a 

national bank a citizen of every state of operation, or only where its 

“main office” is located? The Supreme Court decided the latter was 

true. The panel also considered the leading Ninth Circuit case that 

came to a similar conclusion but phrased it in a critically different way: 

American Surety Co. v. Bank of Cal., 133 F.2d 160 (9th Cir. 1943). 

There, the Court held that a national bank is not a citizen of every 

state where it maintains operations (as in Schmidt), but is only a 

citizen where it locates its “principal place of business.” The Supreme 

Court did not consider American Surety in deciding Schmidt, so there 

is no clear ruling on whether a national bank can have dual 

citizenship, where it maintains its main office and where its principal 

place of business is located. To resolve this question, the Ninth Circuit 

followed the historical trajectory of “jurisdictional parity” between 

national and state banks. The operative law, 12 U.S.C. § 1348, was 

created a decade before Congress acknowledged that state banks could 

be dual citizens. The Court reasoned, then, that Congress could not 

have possibly intended for national banks to have dual citizenship in 

the same way that state banks do because that idea did not exist yet. 

Therefore, under the operative statute, § 1348, national banks are only 

citizens of the state with their main office – because that was the only 

definition of bank “citizenship” available at the time of the statute’s 

creation. The dissenting Justice pointed out that Schmidt did not 

decide the question at hand here and that Schmidt’s holding does not 

preclude a finding that a national bank can enjoy dual citizenship. 
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Article III Standing: Injury Occurred When Loan was 

Purchased 

Galope v. Deutsche Bank Nat’l Tr. Co., 566 F. App’x 552 (9th Cir. 

2014): To have standing under Article III of the U.S. Constitution, a 

litigant must allege injury in fact. Standing has been held to exist, for 

example, “when a plaintiff purchases a product she would not 

otherwise purchased but for the alleged misconduct of the defendant.” 

Here, borrower alleged she would not have entered into a loan 

agreement with defendants had she known defendants were 

“manipulating the LIBOR [London Interbank Offered Rate] rate.” This 

is a cognizable injury in fact and adequately alleges Article III 

standing to bring her antitrust, breach of covenant of good faith and 

fair dealing, fraud, UCL, and False Advertising Law claims. In a 2-1 

decision, the Ninth Circuit reversed the district court’s grant of 

summary judgment to defendants. The dissent argued that borrower 

had suffered no injury because her mortgage payments were never 

affected by the LIBOR rating. The majority, however, found that the 

injury occurred when she entered into a loan agreement she otherwise 

would not have, rather than during the life of the loan.  

Debtor Lacks Standing to Challenge Authority to Foreclose  

In re Davies, 565 F. App’x 630 (9th Cir. 2014): If borrower/debtor can 

bring a quiet title claim (this court “assumes” they can, but refused to 

“decide” the issue) to stop a foreclosure, they must have a specific 

factual basis for doing so. Here, debtor could not allege specific facts to 

challenge the authority to foreclose held by the original beneficiary’s 

assignee. The assignee produced a valid, recorded assignment and “the 

fact that [MERS] executed the assignment does not impair its 

validity.” Possible inconsistencies in the note (missing initials on a 

page, for example) do not change a debtor’s default or debt. And finally, 

a debtor cannot challenge a pooling and servicing agreement. Over 

Judge Carr’s dissent, the majority opinion acknowledged “that 

California courts have divided over this [last] issue. But the weight of 

authority holds that debtors . . . who are not parties to the pooling and 

servicing agreements—cannot challenge them.  . . . We believe the 
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California Supreme Court, if confronted with this issue, would so hold.” 

The Ninth Circuit therefore affirmed the BAP’s affirmation of the 

bankruptcy court’s grant of creditor’s motion for judgment on the 

pleadings.  

Negligence: Following Lueras, Distinguishing Jolley 

Benson v. Ocwen Loan Servicing, LLC, 562 F. App'x 567 (9th Cir. 

2014): Negligence claims require a duty of care owed from servicer to 

borrower. Generally, banks owe no duty to borrowers within a typical 

lender-borrower relationship. Here, the Ninth Circuit adopted the 

finding in Lueras v. BAC Home Loans Servicing, LP, 221 Cal. App. 4th 

49 (2013), that neither the lender nor servicer owes a duty of care to 

the borrower. Without analysis or comment, the court distinguished 

Jolley v. Chase Home Fin., LLC, 213 Cal. App. 4th 872 (2013), by citing 

the conclusion in Lueras: “The duty of care imposed on construction 

lenders [as in Jolley], does not apply in the residential loan context.” 

The panel affirmed the lower court’s dismissal of borrower’s negligence 

claim.  

Chapter 11: Debtors Cannot Modify Debt Secured by Real 

Property that is both Residential and Commercial  

In re Wages, 508 B.R. 161 (B.A.P. 9th 2014): Debtors can modify 

certain aspects of their debt in a Chapter 11 (corporate) bankruptcy. 

The bankruptcy court can only confirm a debtor’s plan if it complies 

with the bankruptcy code, including 11 U.S.C. § 1123(b)(5): a plan may 

“modify the rights of holders of secured claims, other than a claim 

secured only by a security interest in real property that is the debtor’s 

principal residence.” Here, debtors sought to modify the mortgage on 

their principal residence, real property which also served a commercial 

purpose—debtors used a home office and stored their commercial 

trucks on the property when the trucks were not used. The bankruptcy 

court denied confirmation of the plan and the BAP affirmed that 

denial. The court found the statute “plain and unambiguous” and 

adopted a bright-line rule: the “anti-modification” statute applies to 

debt secured by real property that serves as debtor’s principal 
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residence, regardless of any additional use. In other words, “either a 

property is a debtor’s principal residence or it is not.” Because the 

property at issue here is the debtor’s principal residence, the debtor 

cannot modify the loan secured by that property—even if the property 

is also used to generate income. 

Dual Tracking: Trustees are Liable, Borrowers Must Plead 

Owner-Occupied Element  

Banuelos v. Nationstar, 2014 WL 1246843 (N.D. Cal. Mar. 25, 2014): 

HBOR’s dual tracking statute prevents servicers, mortgagees, trustees, 

loan beneficiaries, or their authorized agents, from proceeding with a 

foreclosure while a borrower’s first lien loan modification application is 

pending. The enforcement statute, CC 2924.12, lists these same 

parties, who, in a post-foreclosure action, “shall be liable to a borrower 

for actual economic damages . . . resulting from [dual tracking] 

violation[s].” The modification application triggering dual tracking 

protections must pertain to the loan securing borrower’s “owner-

occupied,” principal residence. Here, though the court agreed that 

borrower’s trustee can be held liable for a dual tracking violation, 

despite its professed “limited role in the foreclosure process,” it 

dismissed borrower’s claim because she did not plead the subject 

property was owner-occupied or address the issue in her opposition.   

A National Bank May Invoke HOLA, Preempting HBOR but not 

Common Law; Offered (Not Negotiated) Modification May 

Create Duty of Care 

Sun v. Wells Fargo, 2014 WL 1245299 (N.D. Cal. Mar. 25, 2014):15 

State laws regulating or affecting the “processing, origination, 

servicing, sale or purchase of . . . mortgages” are preempted by the 

Home Owner’s Loan Act (HOLA), as applied to federal savings 

associations. Without independent analysis, this court accepted the 

reasoning of the majority of California federal courts that Wells Fargo, 

                                            
15 This case and Meyer v. Wells Fargo Bank, N.A., 2013 WL 6407516 (N.D. Cal. Dec. 

6, 2013), summarized in our January 2014 Newsletter (above), have nearly identical 

holdings. Both involved the same plaintiff and defense attorneys, and were each 

decided by Judge William Alsup. 
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a national bank, can invoke HOLA preemption to defend its conduct as 

a national bank because the loan in question originated with a federal 

savings association. The court then found borrower’s HBOR claims 

(pre-NOD outreach, dual tracking, SPOC) preempted because these 

laws relate to the processing and servicing of mortgages. Insofar as 

borrower’s UCL claim was based on their HBOR causes of action, that 

claim is also preempted. Borrower’s fraud, promissory estoppel, 

negligence, and negligent misrepresentation claims were not 

preempted. These common laws only impose a “general duty not to 

misrepresent material facts when doing business with borrowers.” 

Here, borrower claims servicer misrepresented it would not foreclose 

while it reviewed her modification application. Her common law 

claims, then, are not preempted. 

To state a claim for negligence (and here, negligent misrepresentation 

and constructive fraud), a borrower must show that her servicer owed 

her a duty of care. This court allowed that “when [a servicer] offers 

borrowers a loan modification and a [TPP],” it “actively participates . . . 

beyond the domain of the usual money lender,” and this may give rise 

to a duty of care (emphasis added). Here, however, there was never a 

TPP or permanent modification. “Merely engaging in the loan 

modification process is a traditional money lending activity” and does 

not give rise to a duty. Borrower’s negligence related claims were 

dismissed. 

California’s Nonjudicial Foreclosure Statutes (including 

HBOR) are Not Preempted by HOLA 

Stowers v. Wells Fargo, 2014 WL 1245070 (N.D. Cal. Mar. 25, 2014): 

State laws regulating or affecting the “processing, origination, 

servicing, sale or purchase of . . . mortgages” are preempted by the 

Home Owner’s Loan Act (HOLA), as applied to federal savings 

associations. Without comment, this court applied a HOLA preemption 

analysis to claims against Wells Fargo, a national bank. It found, 

however, that borrower’s claims, which related to the nonjudicial 

foreclosure of borrower’s home, were not preempted. The court cited an 

increasingly common (but still minority) logic among district courts: “A 
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lender cannot on the one hand rely on California law as the foundation 

for its right to conduct a non-judicial foreclosure, and then on the other 

hand ignore restrictions and procedural requirements that are part of 

the process under California law.” Servicers, in other words, cannot 

have it both ways: foreclosure laws available pre-sale are not magically 

preempted post-sale, just in time for servicer’s defense. Here, 

borrower’s dual tracking claim (pled as a UCL claim) and pre-NOD 

outreach claims were not preempted, but were dismissed for 

insufficient pleading.  

Judicial Estoppel: Failure to Disclose Potential Wrongful 

Foreclosure Claim in Chapter 13 Bankruptcy Prevents 

Subsequent Case 

Swendsen v. Ocwen Loan Servicing, LLC, 2014 WL 1155794 (E.D. 

Cal. Mar. 21, 2014): Broadly, judicial estoppel prevents “a party from   

. . . taking one position, and then seeking a[n] advantage by taking an 

incompatible position.” In the bankruptcy context, a debtor cannot take 

advantage of the bankruptcy process by later “asserting a cause of 

action not . . . mentioned in [his] schedules or disclosure statements.” 

Debtors must notify the bankruptcy court of all their assets and 

liabilities; potential causes of action are considered “assets” in this 

regard. In a Chapter 13 bankruptcy, a debtor’s duty to list assets and 

liabilities continues throughout the bankruptcy process, right up until 

conversion, confirmation, or dismissal. Further, a debtor must list any 

possible causes of action, even without knowing its full factual or legal 

bases. If: 1) a debtor has taken “clearly inconsistent” positions; 2) the 

bankruptcy court accepted debtor’s earlier position; and 3) because of 

the two positions, debtor receives an unfair advantage or the 

defendants in the second case will suffer “unfair detriment,” then the 

debtor should be judicially estopped from proceeding with the second 

case. Here, all three elements were met. First, the facts giving rise to 

debtor’s wrongful foreclosure claim (mismanaged modification 

negotiations) transpired before and during his two Chapter 13 

bankruptcies. Just weeks after his second bankruptcy was dismissed, 

debtor filed the instant action. This timing sequence showed that 

debtor had enough information to foresee at least a potential claim 
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against creditor-servicer. He therefore took “clearly inconsistent” 

positions by first failing to disclose this potential claim on his 

bankruptcy schedules, and then by quickly filing the claim after his 

bankruptcy was dismissed. Second, the bankruptcy court “accepted” 

debtor’s position by enforcing the automatic stay. The ultimate 

dismissal of debtor’s bankruptcy was irrelevant. Finally, that 

automatic stay benefited debtor and constitutes and “unfair 

advantage” he would enjoy, were his affirmative case allowed to 

continue. Allowing debtors to pursue (and possibly collect on) 

previously undisclosed claims would open the entire bankruptcy 

system to abuse. With all three elements met, the court dismissed 

debtor’s complaint.     

RESPA: Kickbacks and Fee Splitting Claims 

Henson v. Fidelity Nat’l Fin. Inc., 2014 WL 1246222 (C.D. Cal. 

Mar. 21, 2014): The Real Estate Settlement and Procedures Act 

(RESPA) prohibits parties in real estate transactions from receiving or 

giving “kickbacks,” payment in exchange for a business referral. To 

bring a claim, borrowers must allege: 1) that the kickback involved 

“any service provided in connection with a real estate settlement” 

(including “document preparation” and “delivery”); and 2) that the 

referral was for “‘business incident to or part of a settlement service’ in 

exchange for ‘any fee, kickback, or thing of value.’” Here, borrowers 

accused the escrow company that had facilitated their mortgage 

closing of maintaining an arrangement between its subsidiaries and 

several delivery companies (like UPS, FedEx, OnTrac) to overcharge 

for the delivery of closing documents. The escrow company internally 

instructed its subsidiaries to only use certain delivery companies for 

courier services (the referral). The delivery companies would then pay 

the escrow company a “marketing fee” (the kickback). The court agreed 

that the courier services constituted “settlement services” under 

RESPA’s plain language. Second, borrowers’ allegations that the 

escrow company required its subsidiaries to use particular delivery 

companies, through a “master agreement” and “internal compliance 

memoranda,” adequately demonstrated a “referral.” The court denied 
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the escrow company’s motion to dismiss on the grounds borrowers 

failed to state a claim. 

RESPA also contains a “splitting” prohibition: “no person shall give 

and no person shall accept any portion, split, or percentage of any 

charge made or received for the rendering of a real estate settlement 

service . . . other than for services actually performed.” The “split” 

refers to fee or charge divided between two or more parties. There is no 

time requirement for the split: it need not occur directly after the 

closing. More importantly, if any actual services are performed for the 

fee, no matter how miniscule in relation to the fee, there is no splitting 

violation. Here, borrowers adequately pled that a split had occurred, 

even if it occurred long after the actual fees in this case were charged 

to borrower’s closing accounts. The “split” was the “marketing fee” paid 

by the delivery companies to the escrow company, determined by the 

amount of business referred through the escrow company’s 

subsidiaries, to the delivery companies. However, borrowers 

acknowledged in their complaint that escrow company did perform a 

service—it “promoted” the delivery companies and their services to its 

subsidiaries (through the internal compliance memos). Borrowers’ 

kickback allegations, which required the showing of a referral, 

foreclosed this “splitting” claim. The court granted the escrow 

company’s MTD for failure to state a claim.  

Class Action on Force-Placed Flood Insurance 

Ellsworth v. US Bank, N.A., 30 F. Supp. 2d 886 (N.D. Cal. 2014): 

Many DOTs and mortgage agreements include clauses allowing 

servicers to “force-place” insurance (purchase hazard insurance on 

borrower’s property and charge the borrower) if the borrower refuses to 

purchase that insurance, or allows a policy to lapse. This purported 

class accuses servicer of engaging in a scheme with an insurance 

company, whereby servicer would force-place flood insurance on 

borrowers’ properties, backdate that insurance to cover time periods 

where no loss had been incurred (constituting “worthless” insurance), 

and receive kickbacks (compensation) from the insurance company for 

its increased business. The purported class brought breach of contract 
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claims, breach of the implied covenant of good faith and fair dealing 

claims, unjust enrichment, and UCL claims involving both California 

and New Mexico properties. The court denied servicer’s motion to 

dismiss.   

Debtors Modify Chapter 13 Plan after Loan Modification 

In re Pasley, 507 B.R. 312 (Bankr. E.D. Cal. 2014): Chapter 13 

debtors may request to modify their plan at any point between plan 

confirmation and completion. Modification requests must be made “in 

good faith,” preventing debtors from “attempting to unfairly 

manipulate the . . . Code.” This good faith determination is left to the 

bankruptcy court. Here, debtors were initially approved for a 60-month 

plan calling for payments on their mortgage and car—both secured 

claims. Unsecured creditors—holding a junior mortgage and credit 

card debt—were not due any payments under the original plan. Two 

years after plan confirmation, the bankruptcy court approved debtor’s 

loan modification which decreased debtor’s “debt service burden” on 

their mortgage, freeing up resources to go towards their car payment. 

Debtors therefore proposed a modified plan, shortening it to 44 months 

and decreasing their monthly payments. The Trustee objected because 

the unsecured creditors would still receive nothing under the modified 

plan. Instead, the Trustee argued, the 60-month term should remain, 

and the unsecured creditors should start receiving debtor’s disposable 

income after the car is paid-off, for the remainder of the term. The 

court analyzed debtor’s proposed modified plan just as it had their 

original plan. As “below-median income” debtors, they would normally 

receive a 36-month plan, but the court found this modified 44-month 

plan appropriate and their previous 60-month plan (which was also an 

exception to the 36-month rule) now inappropriate. Further, the court 

found, debtors had requested the plan modification “in good faith.” 

There was no evidence that debtors were “attempting to manipulate 

the . . . Code.” The court overruled the Trustee’s objection to the 

modified plan and granted debtor’s motion to confirm.  
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Survey of Valid TPP-Related Claims  

Harris v. Bank of Am., N.A., 2014 WL 1116356 (C.D. Cal. Mar. 17, 

2014): Contract claims require the existence of a contract, including 

offer and acceptance. Contracts involving the sale of real property 

must conform to the statute of frauds: they must be in writing and 

“signed by the party to be charged.” Here, borrowers received what 

appears to be a TPP “notice” – a letter from their servicer 

congratulating them on their TPP and instructing borrowers to 

“accept” the TPP “offer” by electronically signing the documents and 

emailing them to servicer, which these borrowers did. Further, the 

TPP stated that if borrowers made the three TPP payments, they “will 

receive a permanent modification” (emphasis added). Borrowers made 

three timely payments but never received a permanent modification. 

Instead, servicer foreclosed and sold the home. The court determined 

that under the plain terms of the TPP itself, the TPP notice was an 

offer and by electronically signing and returning the offer, as 

instructed, borrowers “accepted” the offer. That acceptance transformed 

the TPP into a contract. Relying on Corvello, the court then found that 

servicer was contractually obligated to offer borrowers a permanent 

modification once borrowers complied with the terms of the TPP. In 

this case, the TPP only required three timely payments. Borrowers’ 

payments triggered servicer’s obligation to offer a permanent 

modification. Also under Corvello, servicer’s failure to return a fully 

executed copy of the TPP does not render the TPP invalid or its 

obligation to offer a permanent modification void. Lastly, borrower’s 

failure to attach a permanent modification document to their pleadings 

was deemed irrelevant. Borrowers did attach the TPP notice and 

servicer correspondence “indicating that it understood that there was a 

TPP agreement.” Because the TPP notice constituted “a writing” from 

the party to be bound (the servicer), the court rejected servicer’s 

statute of frauds defense. 

To have standing to set aside a completed foreclosure sale, borrowers 

must “tender” (offer and be able to pay) the amount due on their loan. 

There are several exceptions to this rule, however, including where 

borrowers allege the “underlying debt is void.” Here, as in Chavez, the 
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court invoked this exception. In each case, borrowers alleged that 

servicer had “lacked a contractual basis to exercise the power of sale” 

because borrowers were compliant with their modified loan agreement. 

In other words, there was no “underlying debt” to foreclose upon. 

Servicer’s motion to dismiss for failure to tender was denied.  

Normally, borrowers may not plead promissory estoppel and breach of 

contract claims based on the same set of factual allegations. If a 

contract exists, in other words, it forecloses borrower’s option of 

bringing a PE claim—which is available in the absence of a contract. 

An exception exists, however, allowing borrowers to plead PE and 

contract claims “in the alternative” if the servicer denies that a 

contract existed. Here, servicer moved to dismiss borrower’s breach of 

contract claim, so the court found this exception applicable and allowed 

borrower’s PE claim to continue. On that claim, the court determined 

that borrower’s TPP payments and their “refraining from alternative 

measures to save their home” constituted detrimental reliance. The 

court denied servicer’s MTD borrower’s PE claim.   

The California Rosenthal Act prohibits unfair and deceptive debt 

collection practices. To be held liable, a servicer must be considered a 

“debt collector:” “any person who, in the ordinary course of business, 

regularly, on behalf or himself or herself or others, engages in debt 

collection.” Borrowers accused servicer of unfairly attempting to collect 

payments that were not due and by “misrepresenting” their debt, 

basically refusing to acknowledge the modification. Citing Corvello, 

this court found servicer to be a “debt collector” engaged in collection 

efforts “because ‘a TPP [i]s more than an information al circulation.’” 

The court denied the MTD borrower’s Rosenthal claim.  

California’s Consumer Credit Reporting Agencies Act (CCRAA) 

prevents parties from “furnish[ing] information on a specific 

transaction or experience to any consumer credit reporting agency if 

the [party] knows or should know the information is incomplete or 

inaccurate.” Here, borrowers alleged servicer “willfully” reported 

borrowers’ “default” to credit agencies, knowing that it gave those 

agencies an inaccurate and incomplete picture of borrower’s modified 
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mortgage status. The “missing” payments borrowers questioned 

covered the time period after they had complied with their TPP—not 

the period before the TPP (when borrowers did miss payments). 

Borrowers CCRAA claim also survived the MTD. 

The federal Fair Credit Reporting Act (FCRA) requires that, upon 

notice from a credit reporting agency (CRA), “furnishers” of credit 

information “modify, delete, or permanently block the reporting of 

information the furnisher finds to be ‘inaccurate or incomplete.’” To do 

so, furnishers must reasonably investigate borrower’s dispute. After 

servicer started reporting that borrowers had defaulted on their 

mortgage, borrowers promptly disputed the report to all three CRAs. 

Borrowers alleged that any “investigation” purportedly done by their 

servicer was improper. In their pleadings, borrowers accused servicer 

of systemic FCRA violations, alleging it maintained a policy of merely 

verifying that the disputed credit report pertained to the same subject 

as the information in servicer’s internal records—not whether or not 

those records were accurate. Borrowers also accused servicer of lacking 

any internal investigation procedures or instructions for employees 

“conducting” investigations. Using these systemic accusations, the 

court inferred that the investigation into borrowers’ particular dispute 

was unreasonable. Their FCRA claim also survived. 

Negligence claims require a duty of care owed from servicer to 

borrower. Generally, banks owe no duty to borrowers within a typical 

lender-borrower relationship. This court acknowledged that the main 

Court of Appeal case to establish a duty of care arising from loan 

modification negotiations, Jolley v. Chase Home Fin., LLC, 213 Cal. 

App. 4th 872 (2013), involved a construction loan. It then quoted 

Jolley: “We note that we deal with a construction loan, not a 

residential home loan where, save for possible loan servicing issues, the 

relationship ends when the loan is funded. By contrast, in a 

construction loan the relationship between lender and borrower is 

ongoing.” Because this case involved “ongoing loan servicing issues,” as 

did the dispute in Jolley, this court found Jolley applicable, not 

distinguishable. Rather than explicitly finding a duty of care, however, 
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the court simply denied servicer’s MTD because servicer had based it 

“sole[ly on] . . . the application of the general rule—without more.”   

Dual Tracking: Borrowers Must Please Subject Property is 

Their Principal Residence 

Kouretas v. Nationstar Mortg. Holdings, Inc., 2014 WL 1028410 

(E.D. Cal. Mar. 14, 2014): 16 Dual tracking claims require borrowers to 

plead that the subject property is “owner-occupied,” defined as “the 

principal residence of the borrower.” CC § 2924.15(a). Here, borrower 

made no allegations or provided any evidence that the property was his 

principal residence. The court therefore granted servicer’s motion to 

dismiss. 

Pleading PE and Contract Claims in the Alternative; Duty of 

Care Exists; Economic Loss Doctrine 

Rowland v. JP Morgan Chase Bank, N.A., 2014 WL 992005 (N.D. 

Cal. Mar. 12, 2014): Normally, borrowers may not plead promissory 

estoppel and breach of contract claims based on the same set of factual 

allegations. If a contract exists, in other words, it forecloses borrower’s 

option of bringing a PE claim—which is available in the absence of a 

contract. An exception exists, however, allowing borrowers to plead PE 

and contract claims “in the alternative where there may be a dispute 

about the terms or validity of the alleged contract.” Here, servicer only 

moved to dismiss borrower’s PE claim, not their contract claim. But 

because servicer could still mount a defense to the contract claim, 

including denying the existence of the contract, the court allowed 

borrower to continue with her PE claim in the alternative and denied 

servicer’s motion to dismiss.    

Negligence claims require servicers to owe borrowers a duty of care. 

Within the context of a traditional borrower-lender relationship, banks 

generally do not owe a duty of care to borrowers. An exception applies, 

                                            
16 This case was originally summarized, at the preliminary injunction stage, in our 

February 2014 Newsletter (above) as Kouretas v. Nationstar Mortg., 2013 WL 

6839099 (E.D. Cal. Dec. 26, 2013) (denying a preliminary injunction on borrower’s 

dual tracking  claim). 
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however, if a lender’s activities extend beyond this relationship. Some 

courts use the six-factor test from Biakanja v. Irving, 49 Cal. 2d 647 

(1958), to analyze whether an activity extends beyond this 

relationship. Here, as it did in Rijhwani (below), the court applied the 

Biakanja factors to borrower’s allegations and determined that 

servicer had overstepped its role as a traditional bank. The court cited 

the following assertions as critical to establishing a duty of care: 1) 

servicer’s permanent modification offer was intended to affect 

borrowers because it would have significantly decreased their monthly 

mortgage payments. Further, “[servicer] did not just mishandle a loan 

modification application. Instead, it mishandled an approved loan 

modification agreement that [servicer] representatives repeatedly 

stated was ‘complete’ and ‘in place’” (emphasis added). 2) The harm 

servicer could (and did) cause by mishandling a permanent 

modification was both foreseeable and certain—borrowers sent several 

letters detailing the emotional toll this experience was having on them, 

so servicer was definitely on-notice of the harm it was causing. 3) The 

connection between servicer’s actions (or inaction) and the harm 

suffered is “direct and immediate.” 4) Servicer’s conduct is “subject . . . 

to moral blame.” 5) Public policy, evidenced by recent legislation, 

“supports the existence of a duty” where servicer agreed to modify a 

loan, admitted its many errors in “finalizing” that modification, and 

then transferred its servicing rights to another servicer. The court 

found servicer owed borrower a duty of care and denied servicer’s 

motion to dismiss his negligence claim.  

The “economic loss doctrine” allows borrowers to recover only actual 

economic damages for contract-related claims. The doctrine does not 

apply “in cases where a ‘special relationship’ . . . or ‘legal duty’ . . . 

[exists]” between the parties to the contract. This court equated the 

test to determine if a special relationship exists with the six-factor test 

to analyze whether servicer owed borrower a duty of care (described 

above). Servicer argued the economic loss doctrine prevents borrower 

from claiming emotional distress damages on her negligence claim 

because any injury resulted from a breach of contract. The court found 

the exception to the economic loss doctrine applies here; servicer owed 
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borrowers a duty of care under the Biakanja factors and, accordingly, a 

special relationship existed that renders the doctrine inapplicable.   

TPP: Breach of Good Faith & Fair Dealing  

Curley v. Wells Fargo & Co., 2014 WL 988618 (N.D. Cal. Mar. 10, 

2014): The implied covenant of good faith and fair dealing is read into 

every contract and prevents one party from depriving the other of the 

benefits imparted by the contract. To state a claim, borrowers must 

show: 1) a contract (including the elements of contract formation: offer, 

acceptance, consideration); 2) borrower’s performance, or excused 

nonperformance; 3) servicer’s breach; and 4) damages caused by 

servicer’s breach.  Here, the court found the existence of the contract at 

issue, a HAMP Trial Period Plan (TPP), an issue of material fact 

inappropriate for disposition at summary judgment. It is, at best, 

unclear whether borrower accepted servicer’s TPP offer by submitting 

a three-year old tax return. The TPP required “a copy of the most 

recent filed federal tax return,” which borrower insists was the three-

year old copy. The court also pointed to servicer’s own records 

indicating the TPP was “approved,” and deposition testimony of a 

servicer representative attesting to TPP formation. Second, the court 

found borrower’s professed financial hardship and inability to make 

mortgage payments (stated in his TPP application) a disputed issue of 

material fact, requiring an interpretation of “cut[ing] back on 

[borrower’s] social life.” Finally, the court found causation unsettled 

because the parties disagreed about who caused the foreclosure. 

Servicer argued borrower’s default resulted in foreclosure; borrower 

argued servicer’s acceleration of the loan –breaching the TPP 

agreement—caused the foreclosure. The court denied servicer’s motion 

for summary judgment. 

HBOR Provides for Post-Sale Recovery of Actual Economic 

Damages Caused by Material HBOR Violations  

Heflebower v. JP Morgan Chase Bank, NA., 2014 WL 897352 

(E.D. Cal. Mar. 6, 2014): Pre-sale, HBOR provides borrowers a private 
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right of action to enjoin a servicer from foreclosing. Post-sale,17 

borrowers may recover actual economic damages “resulting from” 

material violations of specific HBOR provisions, including the pre-

NOD outreach requirement. CC § 2924.12(b). Along with an NOD, a 

foreclosing servicer must record a declaration of compliance attesting 

to their fulfillment of the pre-NOD outreach requirements. Here, 

borrower claimed three material violations of HBOR: dual tracking, no 

pre-NOD outreach, and recording documents without ensuring they 

are “accurate and complete and supported by competent and reliable 

evidence” (CC § 2924.17). In a convoluted pleading, borrower based 

these three specific HBOR claims on a broad pre-NOD outreach claim. 

Specifically, borrower alleged, servicer falsely filed its NOD 

declaration, evidenced by the incorrect chain of title described in the 

document, and because both the declaration and the NOD were “robo-

signed.”  Not only are these allegations too general and factually 

deficient, but they are “not germane to [servicer’s] duty” to engage in 

pre-NOD outreach. An incorrect chain of title listed on the NOD 

declaration and robo-signing allegations were also irrelevant to 

borrower’s other two HBOR claims. Additionally, borrower failed to 

show how servicer’s robo-signing and/or incorrect statement of the 

chain of title caused him actual economic harm. The court granted 

servicer’s motion to dismiss.  

A National Bank May Invoke HOLA, which Does Not Preempt 

CC 2923.5, But May Preempt Common Law Claims 

Ambers v. Wells Fargo Bank, N.A., 2014 WL 883752 (N.D. Cal. 

Mar. 3, 2014): State laws regulating or affecting the “processing, 

origination, servicing, sale or purchase of . . . mortgages” are 

preempted by the Home Owner’s Loan Act (HOLA), as applied to 

federal savings associations. Without independent analysis, this court 

accepted the reasoning of the majority of California federal courts that 

Wells Fargo, a national bank, can invoke HOLA preemption to defend 

                                            
17 It is unclear from the pleadings whether the sale has occurred. According to the 

docket, a preliminary injunction remains in place, preventing the foreclosure sale. 

Borrower, though, seeks to recover post-sale damages and the court writes its opinion 

as if the sale has already occurred. 
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its conduct as a national bank because the loan in question originated 

with a federal savings association. The court found, however, that 

borrower’s CC 2923.5 claim was not preempted. That statute merely 

requires servicers to reach out to borrowers before recording an NOD, 

and has only an “incidental” effect on the processing or servicing of 

mortgages. It also “furthers a vital state interest.” In analyzing 

borrower’s remaining state law claims, the court noted a distinction 

between fraud and misrepresentation claims based on “inadequate 

disclosures of fees, interest rates, or other loan terms,” and fraud and 

misrepresentation claims based on a bank’s “general duty” not to 

“misrepresent material facts.” The former would be preempted under 

HOLA because those claims relate to the processing and servicing of 

mortgages; the latter claims are not preempted because do not touch 

on lending regulations. The court determined that applying this 

analysis directly to borrower’s ill-pled claims, however, would be 

premature. The court dismissed borrower’s CC 2923.5 claim as 

untimely and without a remedy (no remedy for the pre-HBOR version 

of CC 2923.5 in post-foreclosure cases) and her other claims based on 

SOL and lack of specificity issues.  

National Banks Cannot Invoke HOLA Preemption to Defend 

Their Own Conduct; Compliance with NMS is an Affirmative 

Defense to HBOR; Promissory Estoppel Claim Based on Failure 

to Forward Application to Correct Department; Duty of Care 

Exists 

Rijhwani v. Wells Fargo Home Mortg., Inc., 2014 WL 890016 (N.D. 

Cal. Mar. 3, 2014): The Home Owners’ Loan Act (HOLA) and the (now 

defunct) Office of Thrift Supervision (OTS) governed lending and 

servicing practices of federal savings banks. HOLA and OTS 

regulations occupied the field, preempting any state law that regulated 

lending and servicing. Normally, national banks are regulated by the 

National Banking Act and Office of the Comptroller of the Currency 

(OCC) regulations. Under those rules, state laws are only subject to 

conflict preemption and stand a much better chance of surviving a 

preemption defense. Here, borrowers brought state based foreclosure 

claims against their servicer, a national bank. Borrowers’ loan 
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originated with a federal savings association, which then assigned the 

loan to Wachovia, which merged with Wells Fargo, a national bank. 

This court admitted it had allowed Wells Fargo to invoke HOLA 

preemption in the past, largely because borrowers had “either failed to 

argue otherwise or conceded the issue, the upshot being that the courts 

never had to grapple with it; instead, the courts simply concluded, 

without much analysis, that HOLA preemption applied.” The court 

then acknowledged the growing concern over this issue, and the 

increasing number of courts starting to examine Wells Fargo’s 

“reasoning” for using HOLA. Finally, this court was persuaded by the 

application of HOLA preemption “only to conduct occurring before the 

loan changed hands from the federal savings association or bank to the 

entity not governed by HOLA.” Here, borrowers’ claims pertained to 

Wells Fargo’s own conduct occurring after Wachovia merged into Wells 

Fargo. The court determined that Wells Fargo could not then invoke 

HOLA preemption to defend its own conduct as a national bank. 

As long as the National Mortgage Settlement (NMS) is effective, a 

signatory who is NMS-compliant with respect to the individual 

borrower is not liable for various HBOR violations, including dual 

tracking. CC § 2924.12(g). If, for example, a borrower submitted a 

complete modification application within the 15 days preceding a 

scheduled foreclosure sale, the NMS servicer would not be liable for 

HBOR dual tracking (if they went ahead with the sale while the 

application was pending) because the 15 day requirement is dual 

tracking cut-off period provided by the NMS. In this case, borrowers 

brought dual tracking and SPOC claims against their servicer, a NMS 

signatory. Servicer argued borrower’s claims should be dismissed 

because it is “in compliance with the NMS’s terms [and] insulated from 

liability for alleged HBOR violations.” The court found this safe harbor 

argument an affirmative defense proper for the summary judgment 

stage of litigation, not in a MTD. Further, servicer will bear the burden 

of proof to show they complied with the NMS as it pertained to this 

borrower. NMS non-compliance is not an element borrowers need to 

allege as part of their HBOR pleading.  
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Promissory estoppel (PE) claims must include, inter alia, 1) a clear and 

unambiguous promise, 2) made with the expectation of reasonable 

reliance and, in fact, detrimentally relied upon by the borrower. Here, 

borrowers alleged three distinct promises: that their SPOC would 

forward their modification application to servicer’s review department; 

that borrowers would qualify for a modification; and that a foreclosure 

sale would not occur during the evaluation process. The first and third 

promises are sufficiently clear. The promise to modify, however, is not, 

because borrowers did not plead the specific terms of any promised 

modification. Borrowers also successfully alleged detrimental reliance, 

pointing to their repeated submission of requested documents, choice 

not to pursue bankruptcy, hire an attorney, or attempt to refinance, 

and most importantly, their failure to appear at the foreclosure sale 

(which they did not know was happening) and place a “competitive bid” 

on their home. The court dismissed servicer’s statute of frauds claim as 

inapplicable to PE claims. The borrower’s PE claim survived on two of 

the alleged promises: to review their application and to not foreclose 

during that process. 

Negligence claims require servicers to owe borrowers a duty of care. 

Within the context of a traditional borrower-lender relationship, banks 

generally do not owe a duty of care to borrowers. An exception applies, 

however, if a lender’s activities extend beyond this relationship. Some 

courts use the six-factor test from Biakanja v. Irving, 49 Cal. 2d 647 

(1958), to analyze whether an activity extends beyond this 

relationship. Here, the court determined that servicer, through 

borrower’s SPOC representative, had overstepped its role as a 

traditional lender, fulfilling at least five of the six-factors. The court 

cited the following allegations as critical to its conclusion: 1) the 

SPOC’s communications with borrowers were “unquestionably 

intended to affect [them],” as his assurances affected the foreclosure of 

their home; 2) it was foreseeable and certain that his failure to forward 

their application to the correct department would result in harm to 

borrowers. Importantly, the loss of even an opportunity to save their 

home (even if not a “guarantee” that a modification would issue or be 

successful) constituted harm in this case. 3) There is a “close 
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connection” between the SPOC’s failure to forward their application 

and borrowers’ harm (again, losing the opportunity to modify their loan 

was their harm); and 4) HBOR and recently enacted federal law 

(assumedly the CFPB servicing rules) demonstrate an existing public 

policy bent towards preventing this type of harm. The court felt it too 

early to attach “moral blame” to servicer’s actions at this stage, but 

nevertheless found the existence of a duty of care and overruled 

servicer’s MTD borrowers’ negligence claim.  

CC 1717: Servicer Attorney’s Fees Unavailable if Borrower 

Voluntarily Dismisses COAs “on a Contract” 

Caldwell v. Wells Fargo Bank, NA., 2014 WL 789083 (N.D. Cal. 

Feb. 26, 2014):18 CC 1717 allows for attorney’s fees in actions “on a 

contract.” In this limited, attorney’s fees context, California courts 

interpret “on a contract” liberally to include any action “involving a 

contract.” To recover attorney’s fees under this statute, the moving 

party must show: 1) the operative contract specifically allows 

attorney’s fees; 2) it has prevailed in the action; and 3) its request is 

reasonable. Importantly, there is no “prevailing party” if the borrower 

voluntarily dismisses their case. Here, borrower brought wrongful 

foreclosure claims based on dual tracking, pre-NOD outreach, and a 

breach of a class action agreement, as well as UCL and RESPA claims. 

This court followed California precedent and found these claims to be 

“on a contract,” rejecting borrower’s argument that the action included 

“non-contract” claims. Determining CC 1717 to be the operative 

statute, the court then analyzed whether servicer met the three 

elements. Though the operative agreements—the note and the DOT—

provide for attorney’s fees, servicer failed to show it had prevailed in 

the action. Because borrower voluntarily dismissed her case (after the 

court denied her ex parte TRO request), there was no prevailing party 

in this action. The court dismissed servicer’s motion for attorney’s fees. 

 

                                            
18 An earlier stage of this case was originally summarized in our August 2013 

Newsletter (above) as Caldwell v. Wells Fargo Bank, N.A., 2013 WL 3789808 (N.D. 

Cal. July 16, 2013) (denying borrower’s ex parte TRO based on dual tracking and pre-

NOD outreach claims).  
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National Banks Cannot Invoke HOLA Preemption  

Roque v. Wells Fargo Bank, N.A., 2014 WL 904191 (C.D. Cal. Feb. 

3, 2014): The Home Owners’ Loan Act (HOLA) and the (now defunct) 

Office of Thrift Supervision (OTS) governed lending and servicing 

practices of federal savings banks. HOLA and OTS regulations 

occupied the field, preempting any state law that regulated lending 

and servicing. Normally, national banks are regulated by the National 

Banking Act and Office of the Comptroller of the Currency (OCC) 

regulations. Under those rules, state laws are only subject to conflict 

preemption and stand a much better chance of surviving a preemption 

defense. Here, borrower brought state based foreclosure claims against 

her servicer, a national bank. Borrower’s loan originated with a federal 

savings association, which then assigned the loan to Wachovia, which 

merged with Wells Fargo, a national bank. This court acknowledged 

that many district courts allow Wells Fargo to invoke HOLA 

preemption if the subject loan originated with a federal savings bank, 

but pointed to the lack of controlling authority from the Ninth Circuit. 

The court then adopted a fairly black and white approach to the 

question: because the “plain language” of HOLA and the OTS 

regulations only apply to federal savings associations, a national bank 

cannot use HOLA preemption protection as a defense. Further, the 

OTS regulations never refer to “the genesis of the loan.” The fact that a 

loan began with a federal savings association, then, is irrelevant to 

answering the question: can a national bank invoke HOLA 

preemption? The answer is simply, no. Having found Wells Fargo 

unable to use HOLA preemption as a defense, the court evaluated 

borrower’s claims on their merits.    

TRO: Servicer Rejection of Monthly Payments 

Brinker v. JP Morgan Chase, 2013 WL 7798675 (N.D. Cal. May 17, 

2013): To win a temporary restraining order in a California federal 

court, a borrower must show: 1) a likelihood of success on the merits of 

his claim (or at least serious questions going to the merits); 2) 

imminent and irreparable harm if the TRO does not issue; 3) that the 

balance of harms tips in their favor; and 4) the TRO is in the public 
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interest. Here, borrower brought breach of contract and breach of the 

covenant of good faith and fair dealing claims against his servicer for 

refusing to accept borrower’s monthly mortgage payments, reporting a 

“default” to credit reporting agencies, and attempting to foreclose. 

Borrower has shown a likelihood of prevailing on the merits of his 

contract related claims. The court found it “significant” that borrower 

had set aside the alleged amount of “default” in a trust account, 

asserting his ability to pay the full amount if servicer would just accept 

it. The court also found the impending sale constitutes irreparable 

harm, and that the balance of equities favored borrower—he would 

lose his home without the TRO, and servicer would just experience a 

delay in foreclosure with the TRO. The public interest is served by not 

allowing servicers to simply reject valid payment and institute 

foreclosure proceedings against borrowers. Borrower’s ex parte TRO 

request was granted.  

FCRA: Relationship between Force-Placed Insurance & Note 

Haghighi v. JP Morgan Chase Bank, 2013 WL 7869341 (C.D. Cal. 

Apr. 9, 2013): The Fair Credit Reporting Act (FCRA) requires 

furnishers of credit information, including servicers, to report complete 

and accurate information to credit reporting agencies. Here, borrowers’ 

DOT allowed their servicer to force-place homeowner’s insurance, 

should the borrower allow that insurance to lapse. When a lapse 

occurred, servicer force-placed insurance and created an escrow 

account, charging borrowers for each month of insurance coverage. 

When borrowers failed to pay the escrow, servicer unilaterally added 

the escrow amount to the note itself, increasing borrowers’ monthly 

mortgage payments. Borrowers continued to make their original, pre-

escrow payments. Servicer failed to credit their account with any 

amount and reported zero payments to credit agencies. The court 

looked to the note language to determine if this reporting was accurate 

and complete, as servicer contended. The note stated that any amounts 

“disbursed by lender” would become “additional debt,” but did not 

specify whether that additional debt was separate from, or part of, the 

existing debt secured by the note. Servicer clearly treated the force-

placed insurance debt as part of the original note but provided no 
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support for this interpretation. The court found two disputed issues of 

material fact: whether the note provided for the “rolling” of force-

placed insurance charges into the note itself and, even if that were 

true, whether servicer’s reporting of zero payments was complete and 

accurate, given that borrowers paid “virtually the entire amount” of 

their monthly mortgage payment, despite not paying the additional 

insurance charge. The court denied summary judgment to servicer.   

Negligence: Duty of Care Exists to Accurately Credit 

Borrower’s Account 

Hampton v. US Bank, N.A., 2013 WL 8115424 (C.D. Cal. May 7, 

2013): Negligence claims require servicers to owe borrowers a duty of 

care. Within the context of a traditional borrower-lender relationship, 

banks generally do not owe a duty of care to borrowers. An exception 

applies, however, if a lender’s activities extend beyond this 

relationship. Some courts use the six-factor test from Biakanja v. 

Irving, 49 Cal. 2d 647 (1958), to analyze whether an activity extends 

beyond this relationship. Here, during loan modification negotiations, 

servicer had instructed borrower to pay $20,000 to “cure [her] default.” 

After borrower made the payment, servicer failed to credit her account, 

(exacerbating her default), denied her a modification, and foreclosed. 

Applying the Biakanja factors, the court found servicer’s request for 

the payment was intended to affect borrower because it was made “in 

furtherance of [borrower’s modification] application.” It was also 

foreseeable that borrower would “be directly harmed” by servicer’s 

failure to credit her account with an amount so significant. Even 

without evaluating all six factors, the court determined that servicer 

had overstepped its role as a traditional bank by “inaccurately 

represent[ing] to [borrower] that her payment . . . would cure her 

default and, impliedly, increase her chances of receiving a loan 

modification” (emphasis added). The court denied servicer’s MTD 

borrower’s negligence claim, but dismissed it (without comment) 

“insofar as it seeks actual damages.” 
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Reporting Borrower Who was Compliant with Forbearance 

Agreement as “Delinquent” may Violate FCRA & CCRAA 

Jamil-Panah v. OneWest Bank, 2012 WL 10466468 (N.D. Cal. Apr. 

24, 2012): California’s Consumer Credit Reporting Agencies Act 

(CCRAA) prevents parties from “furnish[ing] information on a specific 

transaction or experience to any consumer credit reporting agency if 

the [party] knows or should know the information is incomplete or 

inaccurate.” Here, borrower and servicer entered into a HAMP 

forbearance, reducing borrower’s monthly payment for six months. 

Borrower timely made all payments but servicer reported him 

delinquent to credit reporting agencies. In one section, the forbearance 

agreement stated: “This agreement is not an agreement to waive any 

reporting of delinquent loan payments.” Borrower, though, pointed to 

the term “delinquent.” Payments may have been reduced by the 

forbearance, but he never made a late payment, so servicer’s reporting 

of a delinquency was inaccurate. There was also a dispute over the 

related term “current;” whether borrower’s timely, but reduced, 

payments required servicer to report his account “current.” Ambiguous 

contract language cannot be settled at the pleading stage, so the court 

denied servicer’s MTD on borrower’s CCRAA claim.    

The federal Fair Credit Reporting Act (FCRA) requires that, upon 

notice from a credit reporting agency (CRA), “furnishers” of credit 

information “modify, delete, or permanently block the reporting of 

information the furnisher finds to be ‘inaccurate or incomplete.’” To do 

so, furnishers must reasonably investigate borrower’s dispute. After 

servicer started reporting borrower “delinquent” on his mortgage 

payments, borrower promptly disputed the report to a CRA. Servicer, 

borrower alleged, reported that the account was “accurate” to the CRA, 

without conducting a reasonable investigation. Specifically, borrower 

pled servicer had not reviewed “all relevant information” and that the 

investigation was inappropriate. At the pleading stage, these 

allegations are sufficient to assert servicer’s failure to conduct a 

reasonable investigation. Contrary to servicer’s assertion, there are no 

“specific facts” required to plead an unreasonable investigation. 

Borrower’s FRCA claim also survived the MTD. 
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Preliminary Injunction Issued on (Former) CC 2923.5 Violation; 

Bond Set at Fair Market Rent 

De Vico v. US Bank, 2012 WL 10702854 (C.D. Cal. Oct. 29, 2012): To 

win a preliminary injunction in a California federal court, a borrower 

must show: 1) at least serious questions going to the merits of his 

claim; 2) imminent and irreparable harm if the PI does not issue; 3) 

that the balance of harms tips in their favor; and 4) the PI is in the 

public interest. Here, borrower sought a preliminary injunction on a 

former CC 2923.5 claim (which closely resembled the current HBOR 

version, CC 2923.55). Pre-HBOR, as now, servicers could not record an 

NOD without first contacting (or diligently attempting to contact) the 

borrower to discuss their financial circumstances and possible loss 

mitigation options. As with so many pre-NOD outreach claims, this 

case was a “he said, she said” dispute, the borrower claiming servicer 

never attempted to contact him, and servicer pointing to its declaration 

recorded with the NOD, attesting to either actual or attempted contact. 

This court cited the exact same arguments in Tamburri v. Suntrust 

Mortg., Inc., 2011 WL 2654093 (N.D. Cal. July 6, 2011) and ruled as 

that court did: the borrower has shown at least “serious questions” on 

the merits of his pre-NOD outreach claim. Servicer’s NOD declaration 

merely tracks the language of CC 2923.5 and servicer offered only a 

“hearsay report” from the signer of the declaration. Further, the loss of 

borrower’s home –in two days if the PI did not issue—was both 

imminent and would be irreparable. It would be so irreparable, in fact, 

that borrower’s potential harm far exceeds servicer’s potential harm, 

should the PI be eventually lifted. The very nature of a pre-NOD 

outreach claims suggests that any foreclosure postponement would be 

temporary—the servicer need only correct its error to proceed with 

foreclosure. Lastly, “the public is benefited by ensuring that banks 

honor their statutory obligations.”  The court issued a preliminary 

injunction on borrower’s pre-NOD outreach claim.  

The Federal Rules of Civil Procedure require a “security” if a PI issues, 

“to pay the costs and damages sustained by [the servicer] found to have 

been wrongfully enjoined.” Here, the court considered borrower’s 

failure to pay his mortgage for nearly two years, and his 
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“representation” that he could tender the full amount due on his 

mortgage if necessary, in setting the bond at the fair market rental for 

the property: $3,000/month.   

Leave to Amend after Dismissal to Allege Glaski Claim 

Cotton v. Mortg. Elec. Registration Sys., 2014 WL 1394629 (Cal. 

Ct. App. Apr. 10, 2014): The trial court abuses its discretion when it 

sustains a demurrer without leave to amend when there is a 

reasonable probability that borrower can cure the defect by 

amendment. Borrowers can make this showing for the first time on 

appeal, and base it on a legal theory, or facts not in the record. Here, 

citing Glaski v. Bank of America, Nat’l Ass’n, 218 Cal. App. 4th 1079 

(2013), borrower argued that he should be allowed to amend the 

complaint to allege that the foreclosure was wrongful because the deed 

of trust was never properly assigned according to the terms of the 

governing PSA. While acknowledging that a borrower cannot bring an 

action to determine whether the owner of the note has authorized its 

nominee to initiate the foreclosure process, the Court of Appeal agreed 

that this borrower has established a “reasonable possibility” that he 

can amend his complaint to state a specific factual basis, under Gomes 

and Glaski, alleging a wrongful foreclosure claim. Similarly, the court 

reversed the demurrer ruling to allow leave to amend to state an UCL 

claim predicated on the wrongful foreclosure claim. 

Preliminary Injunction Based on Misrepresentation and 

Concealment Claims 

DiRienzo v. OneWest Bank, FSB, 2014 WL 1387329 (Cal. Ct. App. 

Apr. 9, 2014): To receive a preliminary injunction in California state 

court, a borrower must show a likelihood of prevailing on the merits 

and that they will be more harmed if the injunction does not issue, 

than the servicer would be if the injunction did issue. “[T]he greater 

the [borrower’s] showing on one, the less must be shown on the other to 

support an injunction.” Courts have overwhelmingly found the 

potential loss of one’s home to be irreparable harm. Here, borrower 

won an injunction at the trial court, based on the likelihood that she 
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would prevail on misrepresentation and concealment claims. 

Specifically, the court found borrower likely to demonstrate that her 

servicer either misrepresented that she would qualify for a HAMP 

modification, or concealed that borrower’s loan was too large to qualify 

for HAMP and that servicer maintained a policy of rejecting all 

principal reduction requests. Borrower claimed she relied on these 

representations, and on servicer’s assurance that she could only qualify 

for HAMP if she became delinquent. Instead of leading to a 

modification, her delinquency only resulted in ruined credit, which led 

to servicer’s denial of her modification application, and to her inability 

to find alternative financing. The court found borrower likely to show 

she relied on servicer’s representations (and/or concealments) and that 

her reliance caused her injury. Further, the court found borrower’s 

potential loss of her home to constitute irreparable harm, while 

servicer’s potential loss was minimal: if the preliminary injunction is 

eventually lifted, servicer will be able to foreclose. The court therefore 

affirmed the preliminary injunction. 

Majority & Dissent: Prejudice Requirement to Challenge 

Nonjudicial Foreclosure  

Peng v. Chase Home Fin. LLC, 2014 WL 1373784 (Cal. Ct. App. 

Apr. 8, 2014): “[A] plaintiff in a suit for wrongful foreclosure has 

generally been required to demonstrate the alleged imperfection in the 

foreclosure process was prejudicial to the plaintiff's interests.” Fontenot 

v. Wells Fargo Bank, N.A., 198 Cal. App. 4th 256, 272 (2011). Here, 

servicer foreclosed even though it had sold borrower’s promissory note 

to another entity years before. Despite this, the majority upheld the 

dismissal of the borrowers’ wrongful foreclosure claim. Even assuming 

that the wrong servicer foreclosed, borrowers failed to show prejudice: 

they defaulted on their loan and it therefore made no difference who 

owned the note – the foreclosure would have occurred anyway. 

Justice Rubin dissented, troubled by cases such as Fontenot holding 

that the “only party prejudiced by an illegitimate creditor-beneficiary's 

enforcement of the homeowner's debt, courts have reasoned, is the 
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bona fide creditor-beneficiary, not the homeowner.”  Justice Rubin 

wondered:  

[W]hether the law would apply the same reasoning if we were dealing 

with debtors other than homeowners. I wonder how most of us would 

react if, for example, a third-party purporting to act for one's credit 

card company knocked on one's door, demanding we pay our credit 

card's monthly statement to the third party. Could we insist that the 

third party prove it owned our credit card debt? By the reasoning of 

Fontenot and similar cases, we could not because, after all, we owe the 

debt to someone, and the only truly aggrieved party if we paid the 

wrong party would, according to those cases, be our credit card 

company. I doubt anyone would stand for such a thing. 

More broadly, the dissent took aim at the majority’s failure to account 

for the ongoing mortgage crisis and the securitization practices that 

created it. California’s nonjudicial foreclosure framework, Judge Rubin 

wrote, was created in, and for, a “bygone era:” “I believe we have 

reached a time to make clear a homeowner’s right to challenge a 

foreclosure based on the foreclosing party’s absence of authority from 

the beneficiary of the homeowner’s deed of trust.” Like the borrowers 

in Glaski, Herrera, Barrionuevo, Sacchi, Ohlendorf, and Javaheri, the 

borrowers should be allowed discovery and trial to ask which entity 

really owned their loan and had the authority to foreclose.  

Debtor May Recover Attorneys’ Fees, as “Actual Damages,” for 

Defending Creditor’s Appeal of an Automatic Stay Violation 

In re Schwartz-Tallard, 765 F.3d 966 (9th Cir. 2014), rehearing en 

banc granted, 774 F.3d 959 (9th Cir. 2014): In a bankruptcy case, 

creditors may move for relief from an automatic stay to continue their 

debt collection activities, such as foreclosure. If a creditor is found to 

have willfully violated the stay, however, a debtor may recover “actual 

damages, including costs and attorneys’ fees” for any resulting injury. 

11 U.S.C. § 362(k)(1). The Ninth Circuit has interpreted this provision 

to allow for the recovery of damages associated purely with injury 

incurred as a result of the stay violation. After the stay violation is 
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remedied, “any fees the debtor incurs after that point in pursuit of a 

damage award would not be to compensate for ‘actual damages’ under 

§ 362(k)(1)” (emphasis added). Sternberg v. Johnston, 595 F.3d 937 

(9th Cir. 2010). Here, servicer violated the stay by selling debtor’s 

property at foreclosure. The bankruptcy court consequently awarded 

debtor punitive damages and attorneys’ fees under § 362(k)(1). 

Servicer appealed the ruling and the award, but also re-conveyed the 

property to debtor, “remedying” the stay violation. After prevailing in 

the appeal, debtor moved for attorneys’ fees incurred in litigating the 

appeal. The majority distinguished this situation from Sternberg 

because here, debtor defended an appeal of both the stay violation 

ruling, and the damages associated with that ruling. The appeal, in 

other words, put the “remedy” of the stay-violation in jeopardy. In 

Sternberg, conversely, debtor brought an adversary proceeding against 

his creditor in pursuit of damages after the violation had been 

permanently remedied by the bankruptcy court. The Ninth Circuit 

panel decided this debtor sought attorneys’ fees “relate[d] to her 

‘enforcing the automatic stay and remedying the stay violation,’” 

rather than seeking “independent” damages through an adversary 

proceeding as the debtor did in Sternberg. Accordingly, the court 

affirmed the BAP’s reversal of the bankruptcy court’s ruling 

disallowing attorneys’ fees under § 362(k)(1). The debtor was allowed 

to recover attorneys’ fees as “actual damages.” 

The dissent argued that Sternberg precluded the fee award. Rather 

than focusing on Sternberg’s sword/shield analysis as the majority did, 

the dissent claimed that Sternberg focused more on the relationship of 

debtor’s injury to the stay violation, and that a stay is intended solely 

to “effect an immediate freeze of the status quo.” Here, the parties 

were returned to the status quo as soon as servicer re-conveyed the 

property to debtor. Once the foreclosure was undone, the stay violation 

was remedied. Any injury caused after that date (which includes the 

appeal) would be unassociated with the stay violation itself, and 

therefore not recoverable under § 362(k)(1) and Sternberg.  
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Prompt Correction of Automatic Stay Violation Precludes a 

Finding of Willfulness  

In re Duarte, 2014 WL 1466451 (B.A.P. 9th Cir. Apr. 15, 2014): Filing 

a bankruptcy petition automatically stays all debt-related activity 

against the debtor, including foreclosure activity, until the case is 

dismissed or discharged. Debtors may recover damages for injury 

incurred by a creditor’s willful violation of the automatic stay. Further, 

even a non-willful violation can be considered “willful,” for damages 

purposes, if the creditor fails to remedy their violation after receiving 

notice of that violation. Here, the trustee of debtor’s mortgage loan 

violated the automatic stay by foreclosing on debtor’s home. The court 

found, however, that trustee’s stay violation was not willful. Even 

though the sale itself was intentional, the trustee had very little (if 

any) notice of the bankruptcy and stay. Debtor had faxed the notice to 

servicer only 18 minutes before the scheduled sale. Without actual or 

effective notice of debtor’s bankruptcy filing, then, the trustee did not 

willfully violate the stay. Plus, the servicer remedied the stay violation 

by rescinding the sale within an hour of its completion. Finally, even if 

trustee had received adequate notice before the sale, debtor failed to 

provide evidence of any damages incurred between the time of sale and 

the rescission – a total of 49 minutes. The BAP affirmed the 

bankruptcy court’s denial of debtor’s motion for damages for violation 

of the automatic stay. 

SPOC Shuffling & Unavailability; Dual Tracking Claim Based 

on Appeal; Negligent Misrepresentation Claim Cannot Involve 

Future Promises  

McLaughlin v. Aurora Loan Servs., 2014 WL 1705832 (C.D. Cal. 

Apr. 28, 2014): HBOR requires servicers to provide borrowers with a 

single point of contact, or “SPOC,” during the loan modification 

process. SPOCs may be an individual or a “team” of people and have 

several responsibilities, including: facilitating the loan modification 

process and document collection, possessing current information on the 

borrower’s loan and application, and having the authority to take 

action, like stopping a sale. Here, borrower requested and initially 
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received a SPOC, but was shuffled between many different 

representatives, including a SPOC who doubled as servicer’s attorney. 

Borrower left unreturned voicemail messages, sent unreturned emails 

and faxes, and attempted to call incorrectly provided phone numbers. 

Many of these failed communications occurred during borrower’s 

appeal period, a “critical time” in the loan modification process. In 

denying servicer’s motion to dismiss borrower’s SPOC claim, the court 

pointed to the failure of all of her assigned SPOCs to “timely 

communicate . . . adequate and accurate information to [borrower].” 

The court rejected servicer’s argument that participating in “active 

litigation” somehow excused servicer’s behavior.  

Dual tracking prevents a servicer from “record[ing]” an NOD or 

“conduct[ing]” a foreclosure sale while a borrower’s modification 

application is pending. Further, if a servicer denies borrower’s 

application, the servicer may not record an NOD or conduct a sale until 

the borrower’s appeal period has passed, or until the servicer gives 

borrower a written denial of borrower’s appeal. This borrower alleged 

two bases for her dual tracking claim. First, servicer scheduled a 

trustee’s sale and posted a notice of sale to borrower’s property while 

her modification application was pending. An NTS was never recorded, 

however, and the court found that scheduling and posting a notice does 

not violate HBOR’s dual tracking statute.19 Second, after borrower 

appealed her application’s denial, servicer recorded an NTS without 

providing borrower with a written determination of that appeal. 

Servicer argued borrower’s appeal was ineffective because she faxed 

her information rather than emailing or mailing it in accordance with 

servicer’s instructions. The court rejected this attempt to sidestep dual 

tracking liability, pointing to servicer’s egregious SPOC violations. 

Borrower attempted to contact several representatives about her 

appeal and no one returned her calls or emails until the appeal period 

                                            
19 Note that this ruling directly conflicts with another recent Central District case, 

Copeland v. Ocwen Loan Servicing, 2014 WL 304976 (C.D. Cal. Jan. 3, 2014), 

summarized in our February Newsletter (above). The Copeland court read HBOR’s 

dual tracking statute to prohibit serving an NTS, not just recording one. Holding 

otherwise, the court reasoned, would allow servicers to “circumvent the ban on dual 

tracking.” 
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had expired. A servicer should not be allowed to violate the SPOC rule 

and then argue that borrower failed to comply with appeal instructions 

that were never effectively communicated. Borrower’s second dual 

tracking claim (based on her appeal) survived servicer’s motion to 

dismiss. 

To state a valid negligent misrepresentation claim, a borrower must 

plead, inter alia, that her servicer misrepresented a “past or existing 

material fact.” Promises or statements about future or possible events 

cannot form the basis for a negligent misrepresentation claim. This 

court acknowledged some authority for the proposition that “promises 

and predictions may sometimes be treated as implying [existing] 

knowledge that makes the predictions possible and thus serve as a 

basis for a misrepresentation claim.” It decided however, that this was 

a minority view and rejected borrower’s argument that her servicer 

had negligently misrepresented that it would refrain from foreclosure 

when her application was pending and that she would qualify for a 

modification. The court granted the MTD borrower’s negligent 

misrepresentation claim.  

NBA Preemption is Not Analogous to HOLA Preemption and 

Does Not Preempt HBOR 

McFarland v. JP Morgan Chase Bank, 2014 WL 1705968 (C.D. 

Cal. Apr. 28, 2014): The Home Owners’ Loan Act (HOLA) and the (now 

defunct) Office of Thrift Supervision (OTS) regulations govern lending 

and servicing practices of federal savings banks. These rules “occupy 

the field,” preempting any state law touching on lending and servicing. 

National banks, however, are regulated by the National Banking Act 

(NBA) and Office of the Comptroller of the Currency (OCC). Under 

these rules, state laws are subject to the less-rigorous conflict 

preemption. Here, borrowers brought state-law HBOR claims against 

their servicer Chase, a national bank. The court rejected servicer’s 

suggestion that the HOLA analysis is analogous to the NBA and 

should be used as an equivalent substitute. Field and conflict 

preemption are not equivalent or interchangeable, so the court applied 

the NBA analysis. Relying on precedent that analyzed former CC 
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2923.5, this court found that HBOR is not preempted by the NBA and 

denied servicer’s MTD on preemption grounds. Notably, the only two 

cases servicer cited for the proposition that the NBA does preempt 

former CC 2923.5 both arrived at that conclusion by applying the 

HOLA preemption analysis.  

CC 2924.17 Claim: Robosigning Allegations Are Not Required & 

a Material Violation is Eligible for Injunctive Relief, Even If 

Servicer Could Have Recorded NOD Based on Accurate Default  

Rothman v. US Bank Nat’l Ass’n, 2014 WL 1648619 (N.D. Cal. Apr. 

24, 2014): One of the most well-known aspects of HBOR is its “robo-

signing” statute, CC 2924.17. Specifically, section (b) requires a 

servicer to “ensure that it has reviewed competent and reliable 

evidence to substantiate . . . [its] right to foreclose.” But the lesser-

known section (a) also mandates that foreclosure documents be 

“accurate and complete and supported by competent and reliable 

evidence.” Here, borrower alleged a CC 2924.17(a) violation: servicer 

recorded an NOD that misstated the total arrearage based on 

inappropriate fees and charges. The court disagreed with servicer that 

a robosigning allegation is a necessary part of a CC 2924.17 claim; 

borrower clearly relied on the first section of the statute, not its 

robosigning section. The court further decided that the alleged 

material violation of CC 2924.17, if true, calls for injunctive relief 

under HBOR’s enforcement statute, whether or not servicer could have 

recorded the NOD anyway, based on accurate default information and 

not on the allegedly improper escrow fees and charge. Borrower’s CC 

2924.17 claim survived the MTD. 
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Wrongful Foreclosure Injunctive Relief Claim: “More Time” vs. 

Foreclosure Validity; ECOA: Borrower May be Delinquent to 

Assert Purely Time-Based Violation, Not Adverse Action 

Violation  

Vasquez v. Bank of Am., N.A., 2014 WL 1614764 (N.D. Cal. Apr. 22, 

2014):20 There are two types of pre-sale “wrongful foreclosure” claims: 

procedural claims that may “entitle a homeowner to more time in her 

home,” and substantive claims that attack the very validity of an 

anticipated sale. The former can be remedied with injunctive relief, 

preventing a sale until the servicer complies with the procedural 

requirement at issue. Injunctive relief is unavailable, however, for the 

latter claim. California courts have consistently held there is no 

express or implied private right of action applied to the substantive 

aspects of the foreclosure statutes. Equitable relief may be available, 

but only post-sale. Here, borrower attempted to re-plead her 

substantively-based, pre-sale wrongful foreclosure claim, asserting 

that servicer lacks authority to foreclose. Because servicers in 

California need not prove anything beyond the procedural aspects of 

the nonjudicial foreclosure process, the court dismissed borrower’s pre-

sale wrongful foreclosure claim. A procedural claim, like an NOD 

notice issue, may have bought borrower more time in her home. 

The Equal Credit Opportunity Act (ECOA) requires lenders to provide 

credit applicants with a determination within 30 days of receiving 

applicant’s request. The lender must also explain reasons for any 

adverse actions against the applicant. This second requirement only 

applies if applicant is not delinquent or in default. Here, borrower 

claimed her servicer failed to provide her with a written determination 

within 30 days of her request. She did not plead anything related to 

the adverse action part of the statute. She therefore did not have to 

demonstrate that she was not delinquent or in default. Her 30-day 

violation claim survived servicer’s MTD. 

                                            
20 This court previously ruled on a MTD, originally summarized in the Collaborative’s 

December 2013 Newsletter as Vasquez v. Bank of Am., N.A., 2013 WL 6001924 (N.D. 

Cal. Nov. 12, 2013) (above). 
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Negligence: Establishing a Duty of Care 

Kramer v. Bank of Am., N.A., 2014 WL 1577671 (E.D. Cal. Apr. 17, 

2014): Negligence claims require a duty of care owed from servicer to 

borrower. Generally, banks owe no duty to borrowers within a typical 

lender-borrower relationship. Here, borrower claimed servicer 

mishandled borrower’s modification attempts, telling him he was 

eligible for a modification and then ultimately denying his application 

because his loan was too large. This court held that, broadly, 

“renegotiation and loan modification are traditional money lending 

activities” that do not trigger a duty of care. It provided a more 

detailed and fairly bright-line rule, however (at least compared to 

other courts’ statements on this issue): “The Court recognizes a duty of 

care during the loan modification process upon a showing of either a 

promise that a modification would be granted or the successful 

completion of a trial period.” Because the borrower pled neither here, 

the court dismissed his negligence claim.   

Pleading Performance under TPP  

Gopar v. Nationstar Mortg. LLC, 2014 WL 1600324 (S.D. Cal. Apr. 

17, 2014): Breach of contract claims require: (1) the existence of a 

contract; (2) borrower’s performance or excused non-performance; (3) 

servicer’s breach; and (4) borrower’s resultant damages. Here, servicer 

argued that borrower’s TPP-based contract claim failed because 

borrower could not meet the second requirement. Borrower admitted 

he failed to make the trial payments in his initial complaint: 

“[borrower] has not made recent payments on the property.” But the 

court found this statement ambiguous as to whether borrower made 

his trial payments at issue in his breach claim (rather than referring to 

payments due during the pending litigation, for example). This was 

especially true in light of borrower’s instance elsewhere in this 

complaint that he “has not failed to make Trial Period Plan Payments 

and is current on said payments,” and “[i]n fact[,] . . . has performed in 

excess of the requirements of the Trial Period Plan Agreement.” 

Accordingly, the court denied to motion to dismiss the breach of 

contract, breach of good faith, promissory estoppel, and fraud claims.  
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Dual Tracking: Borrower’s Submission of Application Seven 

Days Pre-Sale, Remedies Available Post-Sale but Before 

Recording of Trustee’s Deed; Tender  

Bingham v. Ocwen Loan Servicing, LLC, 2014 WL 1494005 (N.D. 

Cal. Apr. 16, 2014): To successfully plead a dual tracking claim, a 

borrower must demonstrate that he submitted a complete loan 

modification application “offered by, or through, the borrower’s 

[servicer]” (emphasis added). Unlike the National Mortgage Settlement 

or CFPB servicing rules, the HBOR dual tracking statute does not 

specify when a borrower must submit his application to receive dual 

tracking protection. Instead, it simply prevents servicers from moving 

forward with foreclosure while that application is “pending.” Here, 

borrower followed application submission instructions outlined on 

servicer’s website and emailed his application to servicer seven days 

before the scheduled foreclosure sale. Servicer nevertheless conducted 

the sale without providing borrower a written denial. Servicer argued 

that it maintained an internal policy of not offering loan modifications 

to borrowers who submit their applications less than seven days pre-

sale, so no modification was technically “offered by” servicer in this 

case, rendering the dual tracking statute inapposite. The court 

disagreed, citing servicer’s “offer” of a modification through its website, 

and borrower’s submission of the application, provided by that website, 

before a foreclosure sale. The court therefore denied servicer’s motion 

to dismiss borrower’s dual tracking claim.  

HBOR’s dual tracking enforcement statute provides for different types 

of relief, dictated by the recording of the trustee’s deed. If a trustee’s 

deed upon sale has not been recorded, a borrower may halt a sale with 

an injunction. After the deed is recorded, a borrower may seek actual 

and statutory damages. This court had to consider the ill-defined 

hinterland between the actual foreclosure sale and the recording of the 

trustee’s deed. Here, the sale had occurred, but nothing had been 

recorded. Servicer argued that because it had not recorded a trustee’s 

deed, borrower could not recover monetary damages. The court found 

that, “despite the literal language of [the enforcement statute], 

[servicer’s] failure to record a trustee’s deed upon sale may not 
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necessarily preclude recovery of monetary damages.” As the court did 

in Copeland v. Ocwen Loan Servicing, LLC,21 this court noted that 

holding otherwise would allow servicers to elude dual tracking liability 

by simply refusing to record foreclosure documents. The court seemed 

more puzzled by the possibility of injunctive relief post-sale, only 

addressing servicer’s argument that tender is required for injunctive 

relief. Because relief for HBOR violations do not require tender, the 

court quickly rejected this argument. It failed however, to address 

whether an injunction can issue after a sale is conducted. Without any 

clear answer on what type of relief is available, the court noted that 

borrower “is entitled to some remedy” (emphasis added), and dismissed 

servicer’s motion to dismiss. 

To set aside a foreclosure sale, a borrower must generally “tender” 

(offer and be able to pay) the amount due on their loan. Tender may be 

excused, however, where it would be inequitable. Here, the foreclosure 

sale has already occurred, so the servicer encouraged the court to 

interpret borrower’s dual tracking claim for injunctive relief as a 

wrongful foreclosure claim to set aside the sale. The court seems to 

agree with this premise, but excused the tender requirement anyway, 

as inequitable. First, whether an injunction or damages are available 

in this context remains unclear (see above) and, depending on the 

outcome of that inquiry, a wrongful foreclosure claim for injunctive 

relief may be borrower’s only remedy. In that case, it would be unfair 

to require tender. Second, and similarly, it would be unfair to require 

full tender in cases where a servicer refuses to record a trustee’s deed 

upon sale (preventing the recovery of monetary damages) because 

borrower would effectively be without any remedy. The court denied 

servicer’s request to dismiss for failure to tender. 

Breach of Contract: Borrower’s Belief That Servicer’s Letter 

Describing Short Sale Program was an Offer is “Objectively 

Reasonable” 

Brooksbank v. Private Capital Group, LLC, 2014 WL 1493939 

(N.D. Cal. Apr. 16, 2014): To assert a breach of contract claim, 

                                            
21 Summarized in our February Newsletter (above). 
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borrowers must plead the existence of a contract, which can come down 

to whether the parties exhibited “mutual assent.” Offer and acceptance 

are the hallmarks of mutual assent, but discerning what constitutes an 

actual offer, rather than just a preliminary negotiation step, is 

sometimes difficult. It depends on “all the surrounding circumstances” 

but a key factor is “whether the individual to whom the communication 

was made had reason to believe that it was intended as an offer.” In 

this case, borrower expressed an interest in pursuing a short sale and 

servicer responded with a letter describing all the steps borrower must 

take to qualify for servicer’s short sale plan. The letter included these 

phrases: “[borrower] may qualify for a short sale,” “please contact us . . 

. or sign and return this form to us . . . and we will call you to discuss 

the program,” and “take advantage of [this] short sale offer.” The letter 

also specified terms: borrower’s monthly payment under the short sale 

plan and the percentage she would receive from any sale. Borrower 

complied with all listed requirements but servicer foreclosed anyway. 

The court pointed to the letter’s conflicting phraseology, concluding 

that whether the letter constituted an “offer” was ambiguous, but that 

it was “objectively reasonable” for borrower to believe it was an offer. 

Facts may emerge at a later stage that effect the court’s final 

determination of the existence of a contract, but borrower adequately 

pled the contract’s existence at this stage. Having also fulfilled the 

other elements of a contract claim (performance, breach, damages), 

borrower’s contract claim survived the MTD. 

Intentional & Negligent Misrepresentation; Promissory 

Estoppel 

Izsak v. Wells Fargo Bank, N.A., 2014 WL 1478711 (N.D. Cal. Apr. 

14, 2014): To bring intentional and negligent misrepresentation claims, 

borrowers must allege, inter alia, servicer’s misrepresentation and 

damages. Here, borrower claimed servicer assured borrower that it 

would not foreclose or report late payments to credit agencies while 

reviewing borrower’s loan modification application. While borrower’s 

application was pending, servicer initiated foreclosure and reported 

borrower’s unpaid payments to credit agencies. The court found 

borrower to have adequately pled the misrepresentation piece. The 
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court also found that borrower sufficiently stated damages: 

inappropriate late fees, attorney’s fees, and credit damage. That 

borrower was also in default did not preclude a finding of damages, 

which, in this case, “[were] independent of [borrower’s] obligation to 

meet his mortgage payments.” The court denied servicer’s motion to 

dismiss borrower’s misrepresentation claims. 

Promissory estoppel claims require a clear and unambiguous promise, 

reasonable and foreseeable reliance, and damages. Here, servicer’s 

assurance that it would refrain from foreclosure and not report 

borrower to credit reporting agencies during the modification process 

constituted clear, unambiguous promises. Borrower reasonably and 

foreseeably relied on those promises by becoming delinquent and 

applying for a modification. Borrower’s injuries included excessive fees, 

a negative credit rating, and severe emotional distress. Having found a 

viable PE claim, the court denied servicer’s motion to dismiss. 

“Security First” Rule; Application of Payments under 

Promissory Note; Good Faith and Fair Dealing Claim; Duty of 

Care during Modification Process 

Lanini v. JP Morgan Chase Bank, 2014 WL 1347365 (E.D. Cal. 

Apr. 4, 2014): Under the “security first” aspect of California’s one 

action rule, a secured creditor must first proceed against the security 

before enforcing the underlying debt. Here, servicer retained over 

$6,000 in borrowers’ impound account and refused to return it. 

Servicer did not initiate foreclosure, however, until nine months later. 

Because servicer did not first proceed against the deed of trust, 

borrowers stated a valid claim under the security first rule. In turn, 

borrowers also stated a valid UCL unlawful prong claim predicated on 

the violation of the security first rule. 

Breach of contract claims require, inter alia, a showing of servicer’s 

breach. In this case, borrowers’ promissory note specified how 

payments were to be applied to the principal and interest due under 

the note. Because servicer held borrowers’ payments in an impound 
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account instead of applying them to the note, borrowers adequately 

pled breach of contract. 

“There is an implied covenant of good faith and fair dealing in every 

contract that neither party will do anything which will injure the right 

of the other to receive the benefits of the agreement.” Here, borrowers 

adequately pled that servicer’s decision to offer them a TPP, knowing 

borrowers could not qualify for a permanent modification because their 

property was too valuable to meet HAMP requirements, caused 

borrowers’ default. Borrowers were offered their TPP when they were 

current on their loan, and the TPP reduced their payments. Once they 

were notified their permanent modification was denied, the TPP had 

put them behind on the mortgage. Servicer’s actions, then, ultimately 

impaired borrowers’ ability to perform on, and benefit from, their loan 

agreement. Borrower’s good faith and fair dealing claim survived the 

MTD. 

Negligence claims require a duty of care owed from servicer to 

borrower. Generally, when the activities are “sufficiently entwined 

with money lending so as to be within the scope of typical money 

lending activities,” there is no duty of care. Here, borrowers allege 

servicer had a duty to properly apply their loan payments and to 

maintain accurate records. The court found these activities 

“sufficiently entwined with money lending” and that they failed to give 

rise to a duty of care. However, the court allowed borrowers leave to 

amend to argue that servicer breached a duty of care by offering 

borrowers a HAMP TPP knowing they could not qualify for a 

permanent modification. 

Debt Collection: Invasion of Privacy, Rosenthal Claims; 

Negligence vs. Negligent Training & Supervision Claims 

Inzerillo v. Green Tree Servicing, LLC, 2014 WL 1347175 (N.D. 

Cal. Apr. 3, 2014): California invasion of privacy claims have four 

possible and independent prongs, including intrusion upon seclusion. 

After showing an objectively reasonable expectation of privacy, 

borrowers must also show: 1) servicer’s “intrusion into a private place, 
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conversation, or matter; 2) in a manner highly offensive to a 

reasonable person.” In the debt collection context, a qualified economic 

privilege can operate alongside intrusion upon seclusion claims. 

Broadly, “the right of a debtor to privacy is subject to the right of a 

creditor to take reasonable steps to collect the debt,” though the 

privilege does not apply to “outrageous and unreasonable” means of 

debt collection. Here, borrowers alleged horrendous servicer conduct, 

including calling borrowers six times a day (at all hours), contacting 

borrowers’ parents, contacting borrowers’ tenants, and threatening to 

change locks and to send appraisers to the house unannounced. 

Perhaps most egregiously, a servicer representative promised 

borrowers that she would “personally . . . see that this property gets 

foreclosed on” and that borrowers would never be approved for a short 

sale. These allegations sufficiently state an intrusion upon seclusion 

claim, and because the debt collection attempts were “knowingly and 

intentionally” made, damages are available. Servicer’s economic 

privilege defense was unavailing at this stage. Whether servicer’s 

conduct was “beyond . . . the bounds of decency” is a factual 

determination. Borrower’s invasion of privacy claim survived. 

California’s Rosenthal Act prohibits “harassment, threats . . . [and] 

profane language” in debt collection activities. Here, servicer brought a 

motion for a more definite statement of borrower’s Rosenthal claim, 

asserting that servicer should not have “to guess” at which aspects of 

the Rosenthal Act borrower cites as violations. The court disagreed 

that a more definite statement was needed: “it is not necessary to 

guess when [servicer] can use discovery ‘to learn the specifics of the 

claims being asserted.’” Borrowers’ allegations (see privacy claim 

above) have sufficiently met the minimal pleading standards and 

alleged a Rosenthal claim. “Specifics” may be unearthed in discovery. 

Negligence claims require servicers to owe borrowers a duty of care. 

Within the context of a traditional borrower-lender relationship, banks 

generally do not owe a duty of care to borrowers. An exception applies, 

however, if a lender’s activities extend beyond this relationship. Here, 

the court simply stated that servicers have “no legal duty to engage in 

fair, honest, and respectful practices in the collection of consumer 



279 

 

debts” and that borrowers’ allegations only show that their servicer 

was attempting to collect their mortgage debt, even if the conduct was 

atrocious.  

Employers may be held liable for negligent hiring, retaining, or 

supervising “unfit” employees. Rather than a duty of care, this type of 

negligence claim requires borrowers to show servicer knew that the 

employee in question was “a person who could not be trusted to act 

properly without being supervised.” Here, borrowers alleged servicer 

knew, or should have known, that its employees would attempt to 

collect debt in violation of the Rosenthal Act because the servicer 

provided the very training necessary to collect those debts. At the 

pleading stage, the court agreed that servicer could be liable for 

negligently training its employees in this manner. 

Wrongful Foreclosure: Specific Factual Basis and Prejudice 

Requirements; Rejection of Glaski 

Rubio v. US Bank, N.A., 2014 WL 1318631 (N.D. Cal. Apr. 1, 2014): 

Under Gomes, a borrower may challenge a foreclosing entity’s 

“authority to foreclose” only if the complaint provides a specific factual 

basis. Here, borrower did not “clearly allege” a factual basis, but he did 

allege that servicer had no authority to foreclose, rather than 

“seek[ing] to determine whether [servicer is] authorized to foreclose.” 

The court decided “not [to] apply Gomes to preclude [borrower] from 

challenging [servicer’s] standing to foreclose.”  

To challenge a foreclosure sale successfully in California, a borrower 

must allege that servicer’s wrongdoing—either its failure to comply 

with the procedural requirements of foreclosure, or it lacked authority 

to foreclose—somehow prejudiced the borrower. When a foreclosure 

sale has not yet occurred, courts have found the threat of foreclosure 

sufficient prejudice at the pleading stage. Because foreclosure has not 

occurred here, the court found the threat of foreclosure sufficient to 

satisfy the prejudice requirement. 

However, the court ultimately dismissed the wrongful foreclosure 

claim because it was based on alleged noncompliance with the Pooling 



280 

 

and Servicing Agreement, and the court declined to follow Glaski. 

“Every court in this district that has evaluated Glaski has found it 

unpersuasive.” The court followed these cases and concluded that 

borrower lacked standing to challenge noncompliance with the PSA in 

the securitization process, unless he was a party to the PSA or a third 

party beneficiary, which he was not. 

Barroso’s Permanent Mod Logic Applied to TPP; Tender  

Moya v. CitiMortgage, Inc., 2014 WL 1344677 (S.D. Cal. Mar. 28, 

2014): Contract claims require the existence of a valid contract. 

Contracts involving real property must be memorialized in writing and 

signed by the party against whom the breach is alleged to comply with 

the statute of frauds. Here, borrower pled servicer breached her trial 

period plan (TPP) by foreclosing while she was plan-compliant. The 

court applied the principles from Barroso,22 which dealt with a 

permanent modification agreement, to borrower’s TPP-based claim. 

Here, and in Barroso, the operative agreements were unsigned by 

servicer but borrowers’ monthly plan payments were nevertheless 

accepted by those servicers. The court found no real difference between 

the TPP at issue here and the permanent modification at issue in 

Barroso. The court therefore found a valid contract because both 

borrower and servicer acted as if a contract existed. Finding otherwise 

would allow the servicer unilateral control over contract formation 

because they could simply refuse to sign the agreement. The court 

rejected servicer’s motion to dismiss borrower’s contract claim. 

Borrowers bringing wrongful foreclosure claims must tender the 

amount due on their loan. There are several exceptions to this general 

rule including where it would be inequitable. Here, borrower argued 

she should not have to tender because she seeks to recover damages 

with her wrongful foreclosure claim, rather than to set aside the sale. 

The court rejected this argument as unsupported by any authority, but 

still excused tender. Not only did servicer accept borrower’s TPP 

payments and foreclose in violation of that agreement, but it even sent 

                                            
22 Barroso v. Ocwen Loan Servicing, 208 Cal. App. 4th 1001 (2012) is summarized in 

our May 2013 Newsletter (above). 
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borrower a letter informing her of loss mitigation opportunities after 

foreclosure. In this circumstance, it would be unfair to require 

borrower to tender where she has stated a valid wrongful foreclosure 

claim. Servicer’s motion to dismiss for failure to tender was denied. 

CC 2923.5 Claim Unavailable if Servicer Rescinds NOD and No 

Sale Pending; Promissory Estoppel: Written DOT Controls 

Verbal Forbearance Agreement  

Crane v. Wells Fargo, 2014 WL 1285177 (N.D. Cal. Mar. 24, 2014): 

Servicers cannot record a NOD without first contacting (or making a 

diligent attempt to contact) borrowers, to discuss their financial 

situation and possible foreclosure alternatives. Here, the NOD was 

recorded pre-HBOR, so the pre-HBOR version of this pre-NOD 

outreach statute was in effect. Under that statute, a borrower’s only 

available remedy was an injunction to prevent a sale and force servicer 

to comply with the outreach requirements. (Under the HBOR version, 

borrowers may recover post-sale damages.) Servicer rescinded the 

NOD at issue and there is no sale pending. Borrower then, has no 

available remedy and the court dismissed her claim.  

 

Promissory estoppel claims require a clear and unambiguous promise, 

borrower’s reasonable and foreseeable reliance on that promise, and 

damages caused by that reliance. Here, borrower claimed her servicer 

verbally agreed to a forbearance, wherein borrower would make 

reduced monthly mortgage payments but she would nevertheless “be 

deemed current and in good standing at the end of the [forbearance].” 

At the conclusion of the forbearance, servicer of course demanded the 

arrearage that had accrued. The court agreed with servicer that any 

verbal forbearance was controlled by the forbearance language in the 

original DOT, which stated explicitly that a forbearance agreement 

was “not a waiver of [servicer’s] right to collect all amounts due.” 

Borrower was really describing an alleged verbal modification 

agreement, not a forbearance. And in that case, the agreement had to 

be in writing to satisfy the statute of frauds. But the court held that 

the possibility of a verbal modification is “irrelevant” because the DOT 

language about a forbearance agreement controls this situation. 
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Borrower’s PE claim fails on the other elements as well. Her reliance 

on, and belief in, a verbal modification was unreasonable because 

modifications must be in writing to be enforceable. She was not 

injured, but rather benefited from the forbearance agreement because 

she made reduced payments for a lengthy period and postponed 

foreclosure during that time.  The court granted servicer’s motion to 

dismiss borrower’s PE claim.  

“Debt Collector,” “Collection,” & “Debt” under FDCPA & 

Rosenthal Act 

Lopez v. AM Solutions, LLC, 2014 WL 1272773 (C.D. Cal. Mar. 3, 

2014): Under the FDCPA, a “debt collector” is “any person who uses 

any instrumentality of interstate commerce or the mails in any 

business the principal purpose of which is the collection of any debts.” 

A servicer that purchases a loan prior to default may not be a “debt 

collector” under this definition. However, “[t]he FDCPA ‘treats 

assignees as debt collectors if the debt sought to be collected was in 

default when acquired by the assignee.’” Here, servicer purchased the 

servicing rights to borrower’s loan after borrowers were already in 

default. It knew then, that it would be attempting to collect borrower’s 

debt, so collection debt was its “principal purpose,” applied to this loan. 

The court determined servicer to be a “debt collector” under the 

FDCPA.   

The FDCPA regulates communications “in connection with the 

collection of [a] debt.” The “absence [or presence, presumably] of a 

demand for payment is just one of several factors that come into play 

in the commonsense inquiry” determining if an activity constitutes 

debt collection. Here, servicer left a voicemail for borrowers promising 

“to give [borrowers] a little bit of time to get an arrears payment put 

together so . . . it’s not like [borrowers] are going to have to send in the 

check the following day.”  Servicer also sent borrowers a letter stating 

that it was “still willing to modify [borrower’s] loan under any one of 

the three options we discussed.” The court found it “reasonable to 

assume” that the options referred to “entailed some method of making 

payments on the outstanding [HELOC] debt.” The voicemail and letter, 
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then, could be construed as debt collection attempts, even without an 

explicit demand for payment.  

The FDCPA provides for actual and statutory damages, which can be 

recovered independently from each other. Here, borrower’s complaint 

included a relatively vague demand for actual damages. The court 

found this lack of detail not fatal since he may be entitled to statutory 

damages regardless of his ability to show actual damages. Thus the 

court declined to dismiss borrower’s FDCPA claim.  

The Rosenthal Act defines “debt collector” more broadly than the 

FDCPA: any entity who, “in the ordinary course of business, regularly, 

on behalf of himself for herself or others, engages in debt collection.” 

“Debt collector,” then, includes creditors collecting their own debts, as 

servicer was doing in this case. The Rosenthal definition of “debt” 

refers to “consumer credit transactions” between “a natural person and 

another person in which property, services or money is acquired on 

credit . . . primarily for personal, family, or household purposes.” The 

court determined that borrower’s HELOC loan at issue here meets that 

description, even though some district courts have held that residential 

mortgage loans are not protected by the Rosenthal Act. Those 

decisions, though, wrongly subjected Rosenthal claims to an FDCPA 

definition of “debt collection,” which precluded the act of foreclosure. 

This court found a difference between foreclosing on a property and 

“communications requesting payment of a debt in order to avoid 

foreclosure.” Here, the debt collection attempts at issue fell into the 

second category. Therefore, the court concluded that borrower had a 

viable Rosenthal claim and denied servicer’s motion to dismiss.  

Dual Tracking: “Document” & “Submit” Requirements for a 

“Material Change in Financial Circumstances;” National Banks 

May Invoke HOLA, Which Preempts HBOR; Dodd-Frank 

Nonretroactivity  

Williams v. Wells Fargo Bank, N.A., 2014 WL 1568857 (C.D. Cal. 

Jan. 27, 2014): Ordinarily, a servicer need only evaluate a borrower for 

a loan modification once, and that may have been before or after 
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HBOR became effective. If a borrower submits documentation of a 

“material change” in their financial circumstances, however, HBOR’s 

dual tracking protections apply to that borrower and new application. 

Here, borrowers had submitted and been evaluated for two previous 

applications. Their attorney sent servicer a letter stating: “[Borrowers’] 

gross disposable household income is approximately $12,000 per 

month, and the borrowers have also been faced with an increase in 

their expenses.” The letter was unaccompanied by any supporting 

documentation or detail, or an actual modification application. The 

court deemed the letter “insufficient” to reignite dual tracking 

protections. There is not even a new application for dual tracking 

provisions to protect. Borrowers may not simply document and submit 

a change in circumstances and then demand their servicer reevaluate 

an existing application that servicer already denied. The court 

dismissed borrower’s dual tracking claim.  

The Home Owners’ Loan Act (HOLA) and the (now defunct) Office of 

Thrift Supervision (OTS) regulations govern lending and servicing 

practices of federal savings banks. HOLA and OTS regulations “occupy 

the field,” preempting any state law that attempts to regulate lending 

and servicing. Here, borrowers brought state law foreclosure claims 

against their servicer, a national bank. Normally, national banks are 

regulated by the National Banking Act and Office of the Comptroller of 

the Currency (OCC) regulations. Under those rules, state laws are only 

subject to conflict preemption and stand a much better chance of 

surviving a preemption defense. Borrowers’ loan originated with a 

federal savings association, which then assigned the loan to Wachovia, 

which merged with Wells Fargo. Without independent analysis, this 

court decided that a national bank like Wells Fargo can assert HOLA 

preemption based solely on the loan’s origination with a federal 

savings association. It then found HBOR’s dual tracking statute 

preempted by HOLA because the statute regulates how servicers 

evaluate loan modification applications, which affects the “processing” 

or “servicing” of mortgages. Insofar as borrower’s negligence and UCL 

claims were based on borrower’s dual tracking allegations, those 

claims were also preempted. Insofar as they related to borrower’s 
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misrepresentation claims, however, the negligence and UCL claims 

were not preempted because the requirement that servicers not 

misrepresent statements of fact only “incidentally affects” servicing. 

The Dodd-Frank Wall Street Reform Act of 2010 dissolved the OTS 

and transferred its authority to the OCC, explicitly replacing HOLA’s 

field preemption with conflict preemption. Dodd-Frank is not 

retroactive, however, and this court tied the retroactivity gauge to 

when a loan was entered into. So borrower’s loan, entered into pre- 

July 2010, when Dodd-Frank became effective, is still subject to HOLA 

field preemption, not NBA conflict preemption.  

Negligence in Force Placed Insurance Context; UCL “Unfair” 

Prong 

Monday v. Saxon Mortg. Servs., Inc., 2010 WL 10065312 (E.D. Cal. 

Nov. 29, 2010): Negligence claims require servicers to owe borrowers a 

duty of care. Within the context of a traditional borrower-lender 

relationship, banks generally do not owe a duty of care. An exception 

applies, however, if a lender’s activities extend beyond this 

relationship. Some courts use the six-factor test from Biakanja v. 

Irving, 49 Cal. 2d 647 (1958) to analyze whether an activity extends 

beyond this relationship. Here, borrower accused servicer of force-

placing homeowner’s insurance when borrower actively maintained 

acceptable insurance. Even after servicer’s representatives 

acknowledged servicer’s mistake, and attempted to correct it by 

crediting her account, it misapplied the credit to her principal, not her 

“delinquency.” Eventually, servicer foreclosed because of borrower’s 

“default,” based completely on the erroneously placed homeowner’s 

insurance. The court applied the Biakanja factors to borrower’s 

allegations and determined that servicer had overstepped its role as a 

traditional bank. Specifically: (1) servicer’s mistake and refusal to 

correct it were both intended to effect borrower, because they pertained 

to her mortgage; (2) it was foreseeable that servicer’s actions would 

ultimately lead to an false “default” that would harm the borrower; (3) 

borrower actually suffered the loss of her home; (4) servicer’s actions 

directly led to the foreclosure because they caused borrower’s “default”; 
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(5) servicer was  morally blameworthy because borrower repeatedly 

tried to correct the mistake and servicer failed to adequately correct it; 

and (6) it is consistent with public policy that servicers be held liable 

for these types of mistakes that lead to wrongful foreclosures, to 

prevent future harm. With all six Biakanja factors met, the court 

found that servicer owed borrower a duty of care and denied servicer’s 

motion to dismiss borrower’s negligence claim. 

There are three independent prongs of a UCL claim: unlawful, unfair, 

and fraudulent. The “unfair” prong requires a borrower to show that 

servicer’s conduct was misleading, against legislatively stated public 

policy, or “immoral, unethical, oppressive, unscrupulous and causes 

injury to consumers.” Here, borrower alleged servicer unfairly 

foreclosed without a right to do so because servicer was aware that 

borrower was not actually in default. Foreclosing without a legal right 

could be characterized as “unfair,” so the court denied servicer’s motion 

to dismiss borrower’s UCL claim. 

Breach of TPP: Lack of Investor Approval is Not Acceptable 

Reason to Deny Permanent Mod 

Johnson v. IndyMac Mortg. Servicing, 2014 WL 1652594 (D. Mass. 

Apr. 22, 2014): To state a breach of contract claim, a borrower must 

allege that servicer breached an existing contract. Here, borrower 

alleged servicer breached her TPP agreement by denying her a 

permanent modification after she successfully completed the TPP. The 

TPP explicitly stated servicer “will modify” borrower’s loan upon 

successful completion of the TPP conditions precedent, which included: 

1) all borrower’s representations continued to be true; 2) borrower 

makes all required TPP payments; 3) borrower provides all requested 

documentation; and 4) servicer determines borrower qualifies for a 

modification. The court agreed with borrower that she had complied 

with all four requirements. Servicer nevertheless denied her a 

permanent modification, citing its inability to obtain the loan 

investor’s “prior written consent” as required by its servicing 

agreement between it and the investor. Nothing in the TPP mentioned 

investor approval, so the issue boiled down to the fourth condition 
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precedent, that servicer determines borrower “qualifies” for a 

modification. Reading the TPP as a whole, all other references to 

“qualification” refer to the documentation provided by borrower. 

“Accordingly, under the language in the TPP, the parties intended 

[servicer] to use the documents provided by [borrower] to determine if 

she qualified for the modification as opposed to the servicing 

agreement between [servicer] and [investor] and its requirement of 

prior written consent.” The court declined to examine “extrinsic 

evidence,” like HAMP Directives, because there was no ambiguity to 

resolve—the servicing agreement was simply not part of the TPP and 

the servicer’s determination of borrower’s eligibility “is not based upon 

an investor’s prior written consent required in a servicing agreement.” 

The court denied servicer’s motion for summary judgment. 

Standing to Challenge SPA Agreement for HAMP Violations: 

Borrower May Bring State-Law Claims  

Gretsch v. Vantium Capital Inc., 846  N.W.2d 424 (Minn. 2014): 

The vast majority of state and federal courts have held: 1) HAMP does 

not give borrowers a private right of action to enforce its requirements; 

and 2) borrowers are not parties to, or third party beneficiaries of, 

Servicer Participation Agreements (SPAs), contracts between servicers 

and the Treasury Department (which administers HAMP). Borrowers 

have therefore found it impossible to get into court asserting HAMP 

violations against servicers. Their only successful avenue has been 

using TPP or permanent modification agreements to allege contract 

claims between themselves and their servicer. This case involved the 

usual private right of action and SPA arguments, but with a twist: a 

pair of Minnesota statutes that give borrowers a private right of action 

against servicers that “fail to perform in conformance with its written 

agreements with borrowers, investors, other licensees, or exempt 

persons.” Minn. Stat. § 58.13, subd. 1(a)(5). “A borrower injured by a 

violation of the standards, duties, prohibitions, or requirements of § 

58.13 . . . shall have a private right of action.” Minn. Stat. § 58.18, 

subd. 1. Here, borrower alleged her servicer breached its SPA with 

Fannie Mae, which bound it to follow HAMP rules. Borrower insisted 

she qualified for HAMP but was never offered a modification, in 



288 

 

violation of HAMP rules. She was injured in that she never received a 

modification and eventually lost her home to foreclosure, 

“prematurely.” The court found borrower’s claim to fall squarely within 

the plain language of the state statutes providing her with a private 

right of action to enforce the SPA. While the statutes did not explicitly 

state they were “abrogating the common law,” which would deny 

borrower a private right of action, “that is the necessary implication of 

the words used in the statute.” “By giving the borrower this new cause 

of action, the Legislature, to the extent necessary, abrogated the 

common law regarding third party standing.” The court also rejected 

servicer’s argument that HAMP’s lack of a private right of action 

somehow preempted the state statutes. Specifically, servicer argued for 

conflict preemption, forecasting that the state statutes “pose[d] an 

obstacle to the federal objective of increasing servicer participation and 

lowering foreclosure rates because allowing a private right of action to 

borrowers . . .would ‘have a chilling effect on servicer participation.’” 

Servicers that violate existing SPA agreements are already liable to 

their other contractual party (in this case, Fannie Mae) and the state 

statutes do not impose any extra requirements on the servicers. 

Finding nothing to indicate that Congress intended to preempt laws 

like the ones under scrutiny here, the court declined to find conflict 

preemption. The non-existence of a federal private right of action does 

not automatically “displace[ ] remedies otherwise available.” The 

Supreme Court of Minnesota reversed and remanded the Court of 

Appeals decision to dismiss borrower’s claim. 

Fraud and UCL Claims Based on “Speculative Appraisal” Fail 

Graham v. Bank of Am., 226 Cal. App. 4th 594 (2014): Fraud claims 

require borrowers to show: 1) defendant’s misrepresentation; 2) 

defendant’s awareness of the false nature of the misrepresentation; 3) 

defendant’s intent to induce borrower’s reliance; 4) borrower’s reliance; 

and 5) damages. A fraudulent concealment claim requires the same 

elements, but focuses on defendant’s omission or suppression of a 

material fact, rather than a misstatement. Importantly, opinions—

“particularly involving matters of value”– cannot form the bases for 

fraudulent misrepresentation or concealment claims. Here, borrower 
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brought fraud-based claims based on defendants’ alleged 

misrepresentation of borrower’s property value, or “speculative 

appraisal.” Not only was the home overvalued, borrower alleged, but 

defendants also fraudulently assured borrower that the value would 

increase over time and that borrower would be able to sell for a profit, 

or refinance before the adjusted interest rate set in. Borrower’s claims 

were anchored in a theory of “industry-wide fraud.” The Court of 

Appeal affirmed the trial court’s sustaining of defendants’ demurrer, 

mostly because an appraisal is an opinion, and therefore not actionable 

under borrower’s theories. There were no facts (or factual omissions), 

in other words, on which borrower could have relied. 

The “unfair” prong of a UCL claim requires, according to this court, 

conduct that is “tethered to an underlying constitutional, statutory or 

regulatory provision, or that it threatens an incipient violation of an 

antitrust law, or violates the policy or spirit of an antitrust law.” (This 

is a notably narrower definition than what many other California 

courts use as a guide for analyzing “unfair” conduct: conduct that is 

misleading, against legislatively stated public policy, or “immoral, 

unethical, oppressive, unscrupulous or substantially injurious to 

consumers”). Here, borrower repeated his general allegations that 

defendants participated in an industry-wide conspiracy to artificially 

inflate property values and “defraud” borrowers that ultimately 

collapsed the housing market. Additionally, defendants appraised 

homes at speculative values and “lured” borrowers into imprudent, 

adjustable rate mortgages. These general allegations did not comply 

with the Court of Appeal’s definition of unfair conduct, so the court 

affirmed the sustaining of defendants’ demurrer. 

A “fraudulent” prong UCL claims requires borrowers to show 

defendants’ conduct was likely to deceive the public. This court added 

two more requirements: 1) defendant had a duty to disclose necessary 

information; and 2) borrower actually relied on defendants’ omission or 

misstatement. Here, borrower’s claim rested in the appraisal and in 

defendants’ failure to disclose its “speculative nature.”  Because 

appraisals are actually made for the benefit and protection of the 

lender, however, and not the potential borrower, defendants had no 
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duty to disclose anything about the appraisal. The court affirmed the 

sustaining of the demurrer to borrower’s fraudulent prong UCL claim.   

Attorney’s Fee Awarded after Preliminary Injunction under 

HBOR 

Ingargiola v. Indymac Mortg. Servs., No. CV1303617 (Cal. Super. 

Ct. Marin Cnty., May 21, 2014): Except as specifically provided by 

statute, statutory attorney’s fees are awardable only at the end of a 

case. Here, the borrower moved for fees under CC 2924.12(i) after 

obtaining a preliminary injunction. After finding the statutory 

language ambiguous as to whether it permitted interim fee awards, 

the court still granted the fee award because the court agreed with 

borrower’s argument that statutory scheme contemplates interim fee 

awards because in most instances HBOR cases will never go to trial 

because the servicer will cure the violation before a trial or the notice 

of trustee sale will have expired on its own terms. 

Duress as a defense to subsequent modification; Good faith and 

fair dealing 

Pichardo v. GMAC Mortg., No. 30-2012-00581642-CU-CL-CJC (Cal. 

Super. Ct. Orange Cnty. May 12, 2014): To assert a breach of contract 

claim, borrowers must plead, among other elements, the existence of a 

contract and damages. Duress, a contract defense, "can apply when one 

party has done a wrongful act which is sufficiently coercive to cause a 

reasonably prudent person, faced with no reasonable alternative, to 

agree to an unfavorable contract." A borrower's "reasonable 

alternative" is a question of fact. Here, borrower alleged the existence 

of a loan modification and servicer alleged that a subsequent 

modification superseded the first. However, the borrower alleged that 

he was in the hospital when GMAC insisted that he sign the 

subsequent modification, which omitted a loan forgiveness term from 

the previous modification borrower agreed to, or be faced with 

foreclosure. On the issue of damages, the court construed the claim as 

declaratory relief as to whether the forgiven loan amount is owed. 

Because the borrower adequately alleged a defense of duress to the 
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second loan modification agreement, the court overruled servicer’s 

demurrer. 

Every contract contains an implied covenant of good faith and fair 

dealing in the “performance of the contract such that neither party 

shall do anything which will have the effect of destroying or injuring 

the right of the other party to receive the fruits of the contract.” Here, 

borrower asserted that servicer was required to service the loan under 

the terms of the previous modification and breached the duty of good 

faith and fair dealing by servicing the loan under the subsequent 

modification which required borrower to pay additional principal. The 

court overruled servicer’s demurrer. 

Preliminary Injunction Granted on Dual Tracking Claim; Bond 

Option for Monthly Installments 

Monterrosa v. PNC Bank, No. 34-2014-00162063-CU-OR-GDS (Cal. 

Super. Ct. Sacramento Cnty. May 8, 2014): To receive a preliminary 

injunction in California state court, a borrower must show a likelihood 

of prevailing on the merits and that the borrower will suffer more 

harm if the injunction does not issue, than the servicer would if the 

injunction did issue. Here, the court found borrower likely to 

demonstrate that the servicer was dual tracking because it scheduled a 

foreclosure sale before providing a written denial. Further, the court 

found borrowers’ potential loss of their home to constitute irreparable 

harm outweighed servicer’s potential loss. The court granted the PI. 

The court rejected borrower’s request that no bond be posted due to 

their financial inability to do so. Specifically, the court stated that 

absent evidence of borrowers’ financial income and indigency, servicer 

was entitled to be compensated in case the preliminary injunction was 

wrongly issued. The court ultimately required borrower to either post a 

bond in a single lump sum payment or in monthly installments based 

on the fair market rental value of the property. 
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Preliminary injunction granted on Dual Tracking claim; 

Trustee as borrower under CC 2923.6; Bond set at minimal 

amount 

Zanze v. California Capital Loans Inc., No. 34-2014-00157940-CU-

CR-GDS (Cal. Super. Ct. Sacramento Cnty. May 1, 2014): To receive a 

preliminary injunction in California state court, a borrower must show 

a likelihood of prevailing on the merits and that they will suffer more 

harm if the injunction does not issue, than the servicer would if the 

injunction did issue. Here, the court determined that there was some 

likelihood that borrowers will prevail on their dual tracking claims. 

Also, the potential harm the borrower face by losing their home 

outweighs servicer’s potential harm in having the PI issue. Servicer 

made three arguments as to why borrower’s dual tracking claims were 

meritless. First, servicer argued that CC 2923.6 does not apply to 

trusts. The court stated, however, that the note indicated that 

borrower, through his capacity as trustee, was a borrower under CC 

2923.6. Second, servicer argued borrower’s loan was not a personal 

loan and not for an owner-occupied property. The court disagreed 

stating that there is evidence that the property is owner occupied and 

that borrower was pressured to sign loan documents which 

misrepresented the nature of the loan. Finally, servicer asserted that 

borrower was not a party to the note or DOT. Again, not persuaded by 

servicer’s arguments, the court determined that borrower was a party 

in his capacity as trustee. Accordingly, the court granted the PI. 

The court significantly lowered the required bond. In its tentative 

ruling, the court determined that the appropriate measure is the rent 

servicer could get if it removed borrower and rented the property plus 

defense fees and costs for a total of $24,000. After oral argument, 

however, the court opted to lower the bond to $500 because the court 

had previously found the borrower indigent. 
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No Judicially Estoppel when Claim Arose Post-Petition; Bank 

Owed Duty of Care to Borrower for Negligent Servicing 

Mahoney v. Bank of Am., N.A., 2014 WL 2197068 (S.D. Cal. May 27, 

2014): All the assets of the debtor, including legal claims at the time of 

the petition, belong to the bankruptcy estate. Thus, if the debtor fails 

to schedule an asset such as a cause of action, the cause of action 

continues to belong to the bankruptcy estate and does not revert to the 

debtor after discharge. Here, the debtor’s negligent loan 

administration claim arose after the bankruptcy petition was filed 

because the defendant failed to identify any damages, an element of 

the negligence claim, incurred before the bankruptcy discharge. 

Therefore, the court rejected the servicer’s argument that the debtor 

lacks standing to prosecute the claim. Similarly, the debtor was not 

judicially estopped from asserting the negligence claim. 

Turning to the merits of the negligence claim, the court found that the 

servicer owed a duty of care to the borrower and that the economic loss 

rule did not bar recovery. Even though a lender generally does not owe 

a duty of care to a borrower when the lender does not exceed its 

conventional role as a mere lender of money, the facts in the complaint 

showed that the servicer was not being sued for its role as a 

conventional money lender. Accordingly, the court agreed the borrower 

that the complaint adequately alleged that the servicer owes a duty of 

care under these circumstances.  

The economic loss rule bars tort claims for purely economic loss after 

contractual breaches, unless the plaintiff can demonstrate harm above 

and beyond a broken contractual promise. Here, the complaint alleged 

that the borrower suffered “severe emotional distress, worry and 

anxiety.” Thus, the court allowed the borrower’s negligent loan 

administration claim to proceed 
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TPP: Leave to Amend to Add Fraud and Contract Based Claims 

after Summary Judgment; Delayed Discovery Doctrine  

Curley v. Wells Fargo & Co., 2014 WL 2187037 (N.D. Cal. May 23, 

2014):23 “[L]eave to amend [to add causes of action] must be granted 

except where no set of facts could state a claim.” Here, after surviving 

summary judgment on his good faith and fair dealing claim, borrower 

moved for leave to add several other fraud and contract based claims 

against both the loan’s servicer and investor. The court analyzed 

whether each additional claim could meet the relevant pleading 

standards, as alleged against each defendant. 

Borrowers have a viable promissory fraud claim if servicer 

“fraudulently induce[d] the [borrower] to enter into a contract.” 

Borrower’s basic allegation is that servicer misrepresented that a TPP 

would result in a permanent loan modification (servicer instead 

breached the TPP by accelerating the loan and foreclosing). Borrower 

previously lost summary judgment on his fraud claim because he failed 

to show how his reliance—the TPP payments—resulted in damages 

(i.e., foreclosure). Instead, servicer successfully argued, borrower’s 

default resulted in foreclosure. Now, borrower alleges he made TPP 

payments in reliance on servicer’s promise to permanently modify and, 

in so doing, passed up other opportunities including bankruptcy, 

obtaining private financing, or selling his home. The court found these 

allegations sufficient to allege detrimental reliance that caused 

borrower’s damages, and granted borrower leave to amend to state a 

promissory fraud claim against servicer.  

Constructive fraud—an “act or omission . . . involving a breach of legal 

or equitable duty . . . which results in damage to another even though 

the conduct is not otherwise fraudulent”—only occurs in the context of 

a “fiduciary or confidential relationship.” This relationship does not 

generally exist within the context of traditional borrower-lender 

activities. An exception applies, however, if a bank’s activities extend 

                                            
23 A previous iteration of this case can be found above, as Curley v. Wells Fargo & 

Co., 2014 WL 988618 (N.D. Cal. Mar. 10, 2014). There, the court denied servicer’s 

motion for summary judgment on borrower’s good faith and fair dealing claim.  
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beyond this relationship. Without expressly agreeing with other courts 

in its district, this court acknowledged that in offering a TPP, a bank 

may have “stepped outside the scope of a traditional money-lender 

relationship.” And, since borrower claims servicer offered a TPP, the 

court granted leave to add a claim for constructive fraud. 

Interference with contract and interference with prospective economic 

advantage claims cannot be brought against the other party to the 

contract or economic relationship. Instead, a borrower must show, inter 

alia, a valid contract (or economic relationship) between themselves 

and a third party, not the defendant. Here, the TPP was a contract 

(and evidence of an economic relationship with the probability of future 

financial benefit to the borrower) between servicer and borrower, so 

the court dismissed the tortuous interference claims against servicer. 

The loan’s investor though, could be seen as an interested third party 

to the TPP. On the contractual interference claim, investor argued that 

its economic interest in the TPP extinguished its tort liability. The 

court disagreed: a non-party with a financial interest in the contract is 

not [subject to contractual liability],” so it would only be fair to subject 

that party to tort liability. The court granted leave to add the 

interference claims against investor. 

Those interference claims, however, must be brought within two years 

of the wrongful interference. Under California’s delayed discovery 

doctrine, a borrower may toll the SOL until he discovered the 

interference, if he could not have reasonably discovered it earlier. 

Here, borrower alleged he could not have discovered investor’s 

interference—or the roll that investor played in the modification 

process—until a witness gave deposition testimony. The court allowed 

borrower to amend his complaint to assert the delayed discovery 

doctrine in conjunction with his newly added tortuous interference 

claims.  
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Breach of TPP: Borrowers Attach Permanent Mod Offer to 

Complaint; Fraud Claim Survives Based on Servicer 

Inducement to Become Delinquent   

Newsom v. Bank of Am., N.A., 2014 WL 2180278 (C.D. Cal. May 22, 

2014): To plead a breach of contract claim, borrowers must allege a 

contract, their performance, defendant’s breach, and damages. Here, 

borrowers alleged servicer breached their TPP agreement by failing to 

provide them with a permanent modification after borrowers 

successfully complied with all TPP requirements. Foreclosure 

eventually began, even when borrowers continued to make modified 

payments while awaiting their permanent modification. Under 

California law, this would seem to state a valid breach of contract 

claim. Borrowers, though (seemingly mistakenly), attached servicer’s 

offer to permanently modify to their complaint. According to servicer, 

borrowers had rejected this offer, considering the terms unacceptable. 

Borrowers “pled themselves out” of their breach of contract claim by 

attaching the permanent modification offer. The court dismissed their 

claim with prejudice. 

Fraud claims require borrowers to show: 1) servicer’s 

misrepresentation; 2) servicer’s awareness of the false nature of the 

misrepresentation; 3) servicer’s intent to induce borrower’s reliance; 4) 

borrower’s reliance; and 5) damages. Here, borrowers alleged two bases 

for their fraud claim. First, servicer misrepresented that borrower 

would receive a permanent loan modification once the TPP was 

completed. Because servicer actually did offer a permanent 

modification, though, this claim was dismissed. Second, borrowers 

alleged servicer misrepresented that borrowers would “suffer neither a 

negative credit report nor foreclosure as a result of engaging in the 

modification process.” Servicer not only encouraged borrowers to 

become delinquent to qualify for a modification, but servicer refused to 

accept full mortgage payments during the modification process. 

Servicer ultimately started the foreclosure process and, when it did 

offer a modification, added interest that had accrued over an extended 

TPP period. Borrowers also alleged detrimental reliance: borrowers 

were current on their mortgage when they began the modification 
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process and “misled into defaulting.” But for servicer’s 

misrepresentation, borrowers would not be in their current position. 

The court allowed borrower’s fraud claim to survive the MTD.  

Section 1983 Liability for Private Actor Acting in Concert with 

Police; Violation of FHA Loss Mitigation Requirements may be 

Grounds to Set Aside Sale 

Urenia v. Public Storage, 2014 WL 2154109 (C.D. Cal. May 22, 

2014): In a § 1983 claim, a plaintiff must allege two elements: (1) a 

violation of a federal right (2) by a person acting under color of state 

law. While a private actor generally does not act under color of state 

law, in certain situations a private individual or entity can be held 

liable under § 1983 if it engages in “joint action” with public actors. In 

this case, the plaintiffs contended that the bank, which had foreclosed 

on the home and removed the belongings inside it, and the public 

storage company, which took possession of the belongings, acted in 

concert with police officers such that the bank and storage company 

could be deemed to have acted under color of state law. The police 

officers, who had been called by the bank and directed to change the 

locks, allegedly went to the property, forced out the former homeowner, 

changed the locks, and erected a chicken-wire fence. The officers also 

allegedly refused to allow the plaintiffs to obtain their belongings and 

threatened arrest if the plaintiffs returned, and the plaintiffs were 

allowed only one hour to pack their belongings because Occupy Fights 

Foreclosures (“OFF”) was holding a candlelight vigil at the property 

that evening. The court found that the plaintiffs did not plead 

sufficient facts to make out a First Amendment claim, since the only 

allegation pertaining to that claim was an isolated statement that the 

defendants would arrive every time the plaintiffs tried to associate 

with OFF and then demand identification of all individuals who were 

there. That allegation, the court decided, did not establish any 

connection between the purported acts of the police officers, namely the 

“defendants” who would presumably arrive at the property demanding 

identification, and any acts by the bank and storage company. There 

was no allegation that the officers actually went to the property to 

demand identification of OFF members at the direction of or in 
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coordination with the private defendants. However, the court found 

that the plaintiffs did establish a plausible Fourth Amendment claim 

against the bank. The court noted that when police officers do more 

than merely “stand by” but, instead, affirmatively participate in 

assisting private actors in effectuating an eviction or repossession of 

property, the private actors may be said to be acting under color of law. 

Here, the plaintiffs demonstrated that the officers did more than 

“stand by” when the bank locked them out of the property, evicted 

them, and took possession of their belongings. 

The defendants also moved to dismiss the borrower’s wrongful 

foreclosure claim and cited Pfeifer v. Countrywide to contend a 

violation of HUD’s loss mitigation rules do not constitute grounds to 

set aside a completed foreclosure sale. In Pfeifer, the California Court 

of Appeal held that a violation of HUD loss mitigation requirements for 

FHA loans may be a ground to enjoin a foreclosure sale. However, the 

court here held that the proposition cited by the defendants did not 

capture the holding of Pfeifer and declined to dismiss the claim on this 

ground. However, the court dismissed the wrongful foreclosure claim 

for the plaintiff to more specifically allege more particularly the course 

of events that made the foreclosure wrongful and the specific FHA loss 

mitigation provisions that were violated. 

RESPA Statutory Damages; Verification Notice as Evidence of 

Debt Collector Status; No Tender Required before Foreclosure 

Schneider v. Bank of Am., N.A., 2014 WL 2118327 (E.D. Cal. May 

21, 2014): Under RESPA, a loan servicer that receives a qualified 

written request (“QWR”) from the borrower must acknowledge the 

letter within 5 days, and must substantively respond to any qualified 

written request within 30 days. The court rejected the defendants’ 

assertions that, “save for one letter,” the plaintiff did not allege the 

dates on which he sent his alleged QWRs, since “RESPA does not 

require that a loan servicer fail to respond to a slew of QWRs before it 

will be found to have violated the law. It states that if one is sent, the 

loan servicer must respond to that one.” Also, the court noted that the 

plaintiff specifically identified three communications as QWRs, along 
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with their transmission dates and addressees. In addition, the court 

rejected the defendants’ contention that the plaintiff had failed to 

plead facts establishing actual damages. The plaintiff’s complaint 

stated that damages included “a detriment to [his] ability to sell or 

refinance his home,” and specifically alleged three clearly identified 

instances where he sent a QWR to the loan servicer and got no timely 

response. The complaint alleged a “pattern or practice of 

noncompliance” sufficient to state a claim for statutory damages under 

RESPA. 

Because creditors are not debt collectors under the FDCPA, the 

plaintiff’s claim was dismissed as to Bank of America. Because 

servicers are covered under the Act only if the debt was in default at 

the time it was obtained, the claim was also dismissed as to BAC Home 

Loans, the servicer, which obtained the mortgage before any alleged 

arrearage occurred. However, Quality Loan Service Corp. (“QLS”), the 

trustee, was found to be a debt collector. The court noted that the 

allegations that QLS was a debt collector as defined by that Act, that it 

was not exempt from coverage, that it was “trying to collect a debt,” 

and that some of the communications with QLS took place over the 

telephone, an instrument of interstate commerce, were enough to 

allege that QLS was a debt collector. The court additionally noted that 

the complaint attached a communication from QLS stating in bold 

letters:  

“THIS NOTICE IS SENT FOR THE PURPOSE OF 

COLLECTING A DEBT. THIS FIRM IS ATTEMPTING 

TO COLLECT A DEBT ON BEHALF OF THE HOLDER 

AND OWNER OF THE NOTE. ANY INFORMATION 

OBTAINED BY OR PROVIDED TO THIS FIRM OR THE 

CREDITOR WILL BE USED FOR THAT PURPOSE.”  

While not conclusive as to debt collector status, this statement was 

“certainly sufficient to put the burden on QLS to establish why it is not 

a debt collector.” As to QLS’ argument that the complaint failed to 

allege that it engaged in any “unfair practices,” the court pointed to the 

allegation that QLS falsely denied that it could give plaintiff 
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information about the debt, and also, that only the lender could 

postpone the sale, yet when the plaintiff called the lender that same 

day, the lender's employee told him that he had to get the information 

from QLS and that “only the trustee [QLS] could postpone the sale.” 

These allegations, said the court, plainly pointed to an unfair credit 

collection practice. 

Bank of America could not avoid liability by asserting an exemption as 

a lender or servicer. In making this argument, the Bank incorrectly 

relied on the federal FDCPA, citing no provision or case law of the 

Rosenthal Act where this asserted exemption could be found. Indeed, 

the court noted that the Rosenthal Act provision defining “debt 

collector” is broader than that of the FDCPA and includes persons 

collecting their own debts, whereas such persons are expressly 

exempted under the federal Act. The court also found that the 

allegations were sufficiently specific to go forward where the claim 

alleged that Bank of America had falsely referred to QLS as “the 

attorneys,” conduct that is expressly made unlawful by the Rosenthal 

Act’s provision prohibiting a debt collector from making a false 

representation that a person is an attorney or counselor at law. 

On the breach of contract claim, defendants argued that the plaintiff 

had not alleged his own performance but had in fact alleged his non-

performance by failing to obtain or produce proof of insurance. 

However, where the plaintiff alleged that Bank of America waived this 

provision of the Deed of Trust by acquiescing in the plaintiff’s conduct, 

the court found that while the plaintiff did not allege complete 

performance, he nevertheless alleged an excuse for non-performance or 

waiver of performance. Second, the defendants argued that there was 

no breach. However, where the plaintiff alleged that a written 

modification to the Deed of Trust contained an agreement that Bank of 

America would never create an escrow account against his mortgage, 

the Bank did just that, so the court declined to dismiss the claim. 

Stating that even though the plaintiff's allegation “brushed right up” 

against the plausibility pleading standards, and that it was hard to 

believe that a lender would ever agree to such a thing, the court found 
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that the plaintiff's allegations were “merely improbable, rather than 

implausible,” and therefore withstood dismissal. 

Conversion is the wrongful exercise of dominion over the property of 

another. In order to make out a claim, the plaintiff must show: (1) 

ownership or right to possession of the property at the time of the 

conversion; (2) a defendant’s conversion by wrongful act or disposition 

of property rights; and (3) damages. There need not be a manual 

taking of property; there need only be an assumption of control or 

ownership, or a showing that the defendant applied the property for 

his own use. A cause of action for conversion of money can be stated 

only when a defendant interferes with a plaintiff's possessory interest 

in a specific, identifiable sum. Here, the plaintiff alleged that the 

surplus escrow funds were supposed to be returned to him, but were 

instead kept by the defendants. The court rejected the defendants’ 

argument that the plaintiff's right to payment was a “mere contractual 

one.” The plaintiff did not just assert that the defendants owed him 

money under the contract; rather, he asserted that he entrusted 

specific sums of money to the defendants to be used for a specific 

purpose, but that they instead took the money entrusted to them and 

used it to pay fees the plaintiff did not owe and then refused to return 

it, or even any surplus after the fees were paid. These allegations 

stated a claim for conversion. 

According to the “tender rule,” a homeowner who sues for wrongful 

foreclosure must show that they he is ready, willing and able to pay 

the full amount due on the loan.  In support of his wrongful foreclosure 

claim, the plaintiff alleged that he had made full and timely tender of 

all amounts owed. The court found two problems with Bank of 

America’s argument that the plaintiff had not alleged “tender.” First, 

according to his complaint the plaintiff had alleged “tender.” Second, 

there exists a recognized exemption to the tender rule where the 

foreclosure sale has not yet occurred.  
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TRO granted on Dual Tracking after “Complete Application” 

Submitted 

Cooksey v. Select Portfolio Servs., Inc., 2014 WL 2120026 (E.D. 

Cal. May 21, 2014): To receive a temporary restraining order in federal 

court, a borrower must show: 1) a likelihood of success on the merits of 

his claim (or at least serious questions going to the merits); 2) 

imminent and irreparable harm if the TRO does not issue; 3) that the 

balance of harms tips in their favor; and 4) the TRO is in the public 

interest. Here, borrower brought dual tracking claims against servicer 

for continuing with a trustee sale after borrower submitted, and 

servicer confirmed receipt of, a complete application.  Borrower has 

shown a likelihood of prevailing on the merits. Even though the 

borrower submitted a number of previous loan modification 

applications, the court found that the borrower was still entitled to 

dual tracking protections under CC 2923.6(g) because it was “unlikely” 

that servicer evaluated or “afforded a fair opportunity to evaluate” 

borrower’s application. The court also found the impending sale 

constitutes irreparable harm. Additionally, the balance of equities 

favored borrower – without the TRO borrower would lose his home. 

The public interest also favors borrower by “ensuring judicial oversight 

of the procedural guarantees” of non-judicial foreclosures. Borrower’s 

TRO request was granted. 

SOL Issues; Pleading Damages for Negligent & Intentional 

Misrepresentation 

Ferguson v. JP Morgan Chase Bank, N.A., 2014 WL 2118527 (E.D. 

Cal. May 21, 2014): “The nature of the right sued upon, not the form of 

action or the relief demanded, determines the applicability of the 

statute of limitations.” Here, borrowers brought promissory estoppel 

and negligent misrepresentation claims based on servicer’s failure to 

permanently modify their loan after they successfully completed a 

TPP. The court reasoned that these claims were, basically, fraud-based 

claims: servicer fraudulently represented that it would permanently 

modify borrower’s loan and instead, ultimately denied them a 

modification. Because the statute of limitations for fraud is three 
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years, the court set the SOL for borrowers’ PE and negligent 

misrepresentation claims at three years. The negligent 

misrepresentation claim, it should be noted, was a closer call. There, 

courts generally give a two-year SOL if the claim acts more like a 

negligence claim (if servicer breached a duty of care), and a three-year 

SOL if the claim more closely mirrors a deceit or fraud claim. Because 

these borrowers pled their negligent misrepresentation claim based on 

the same facts as their intentional misrepresentation claim (fraud), the 

court applied the three-year fraud SOL. 

Both negligent and intentional misrepresentation claims require 

borrowers to show that servicer’s misrepresentations led to borrower’s 

damages. Here, borrowers adequately pled that nexus requirement. 

Specifically, borrowers informed servicer at the beginning of loan 

modification negotiations that they wanted to sell their property 

because they had substantial equity. Servicer advised borrowers not to 

sell, that a modification would be forthcoming and would be a better 

scenario. Borrowers relied on this representation in choosing not to sell 

when they had more equity (they eventually sold with much less 

equity) and in participating in lengthy modification negotiations and a 

TPP. The court therefore denied servicer’s MTD borrowers’ 

misrepresentation claims. 

CRA Duty to Reinvestigate under the Fair Credit Reporting 

Act 

Darrin v. Bank of Am., N.A., 2014 WL 1922819 (E.D. Cal. May 14, 

2014): The federal Fair Credit Reporting Act (“FCRA”) requires that 

whenever a consumer reporting agency prepares a consumer report, it 

must follow “reasonable procedures to assure maximum possible 

accuracy of the information concerning the individual about whom the 

report relates.” In this case, the plaintiff, who had sought and received 

a HAMP loan modification, contended that her case presented a 

“simple accounting question,” since the bank had apparently reported 

her earlier mortgage payments to the credit reporting agencies as 

being late even though she had made such payments according to the 

bank’s direction. The court analyzed the plaintiff’s allegations by 
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looking to whether the credit reporting agencies (“CRAs”) relied on 

information received from a source that it reasonably believed to be 

reputable. Here, the court found that the plaintiff presented no 

evidence demonstrating that the CRAs would have reason to believe 

that the bank was not a reputable source, and moreover, the 

information that the bank reported was not attributable to the CRAs’ 

procedures. Rather, this information was attributable to the bank, 

which provided this information to the CRAs.  Given that reporting 

information that may be inaccurate does not violate § 1681e(b) if such 

information is received “via accuracy-assuring procedures,” and 

because there were no allegations in the record that the CRAs’ 

procedures were unreasonable, the plaintiff’s § 1681e(b) claim was 

unsuccessful. 

Under the FCRA (§ 1681i) a CRA must reasonably reinvestigate an 

item in a consumer's credit file once the consumer directly notifies the 

agency of a possible inaccuracy. Here the plaintiff's consumer report 

contained inaccurate information about completed mortgage payments, 

which she disputed to the CRAs, and after the CRAs failed to correct 

the information, she disputed a second time. In a prior order, the court 

found that because the CRAs reinvestigated the claim within a month 

and contacted the bank, and the bank confirmed to the CRAs that the 

information they provided about the plaintiff was accurate, the 

plaintiff failed to make out a claim that the CRAs “failed to respond” or 

“failed to reinvestigate.” On motion for reconsideration, the plaintiff 

argued that the court’s analysis was incorrect, as liability can arise 

under § 1681i  if there was no investigation at all, if the investigation 

was not completed in 30 days, or if the manner of the investigation was 

not sufficient. The plaintiff contended that because the CRAs not only 

relied solely on information provided by the bank in their 

reinvestigation process, but also failed to send any of her 

documentation and failed to describe her disputes to the bank 

“accurately or completely,” the CRAs violated their FCRA obligations. 

While acknowledging that the plaintiff was correct that liability can 

attach for failure to respond in a reasonable manner, the court 

nevertheless stated that her complaint did not sufficiently establish a 
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claim and that the court reasonably found that all three CRAs had 

performed a reinvestigation. However, the court also found that the 

plaintiff raised a concern that the CRAs relied exclusively on an ACDV 

system in reinvestigating the plaintiff's dispute. The court noted that 

such reliance is “problematic,” since many courts have found that 

where a CRA is affirmatively on notice that information received from 

a creditor may be suspect, it is unreasonable as a matter of law for the 

agency to verify that information through the ACDV process without 

engaging in additional investigation. The court therefore granted in 

part the plaintiff’s motion for reconsideration as to the plaintiff's § 

1681i claims and granted her leave to amend. 

A National Bank Cannot Invoke HOLA Preemption to Defend 

its Own Conduct; HBOR’s NMS “Safe Harbor” Provision is an 

Affirmative Defense; Establishing a Duty of Care 

Bowman v. Wells Fargo Home Mortg., 2014 WL 1921829 (N.D. Cal. 

May 13, 2014):24 The Home Owners’ Loan Act (HOLA) and the (now 

defunct) Office of Thrift Supervision (OTS) governed lending and 

servicing practices of federal savings banks. HOLA and OTS 

regulations occupied the field, preempting any state law that regulated 

lending and servicing. Normally, national banks are regulated by the 

National Banking Act and Office of the Comptroller of the Currency 

(OCC) regulations. Under those rules, state laws are only subject to 

conflict preemption and stand a much better chance of surviving a 

preemption defense. Here, borrower brought state law claims (HBOR 

dual tracking and negligence) against her servicer, a national bank. 

Borrower’s loan originated with a federal savings association, which 

then assigned the loan to Wachovia, which merged with Wells Fargo, a 

national bank. This court acknowledged that many district courts 

allow Wells Fargo to invoke HOLA preemption if the subject loan 

originated with a federal savings bank, but pointed to the lack of 

controlling authority from the Ninth Circuit. The court then opted to 

                                            
24 Judge Maria-Elena James issued this opinion, as well as the Faulks and Peterson 

decisions (both below) on the same day. All three cases have essentially the same 

preemption holding: a national bank cannot invoke HOLA preemption to defend its 

own conduct.  
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follow a growing minority view that only allows a national bank to 

invoke HOLA preemption to defend the conduct of the federal savings 

association. Any conduct occurring after the loan passed to the national 

bank would be subject to an NBA preemption analysis. Here, the 

conduct at issue revolved around loan modification negotiations that 

occurred well after borrower’s loan was transferred to Wells Fargo. The 

court therefore rejected Wells Fargo’s HOLA preemption argument. 

Having found Wells Fargo unable to use HOLA preemption as a 

defense, the court evaluated borrower’s claims on their merits. 

Signatories to the National Mortgage Settlement (NMS) are immune 

from HBOR liability, but only if the servicer was compliant with the 

NMS as it pertains to the borrower bringing the HBOR claim. CC 

2924.12(g). Here, servicer attempted to argue borrower’s dual tracking 

claim should be dismissed because borrower had not alleged, in her 

complaint, that servicer was non-compliant with the NMS. The court 

quickly dismissed this reasoning, agreeing with another Northern 

District court that found this “an affirmative defense to be raised on 

summary judgment,” and for which servicer bears the burden of proof.  

Dual tracking prevents a servicer from recording an NOD or 

conducting a foreclosure sale while a borrower’s modification 

application is pending. Further, if a servicer denies borrower’s 

application, the servicer may not move forward with foreclosure until 

the borrower’s appeal period has passed, or until the servicer gives 

borrower a written denial of borrower’s appeal. Through a series of 

convoluted communications with her servicer, this borrower had both a 

pending appeal (on application 1) and a pending modification 

application (application 2) when servicer recorded an NOD (during 

borrower’s appeal, a servicer representative encouraged her to re-

apply, which she did). Not only did borrower never receive a written 

denial of her appeal on application 1, but she never received a reason 

for the ultimate denial of application 2, or notice of appeal rights on 

that application. The court determined these allegations adequately 

stated a dual tracking claim and denied servicer’s motion to dismiss. 
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Negligence claims require a borrower to demonstrate that servicer 

owed her a duty of care. Within the context of a traditional borrower-

lender relationship, banks generally do not owe a duty of care. An 

exception applies, however, if a bank’s activities extend beyond this 

relationship. Some courts use the six-factor test from Biakanja v. 

Irving, 49 Cal. 2d 647 (1958) to analyze whether an activity extends 

beyond this relationship. This court acknowledged that many 

California state and federal courts find loan modification negotiations 

to be a normal part of the bank-borrower relationship. Others have 

decided that “a financial institution has exceeded its role as a money 

lender once it accepts an application for a loan modification.” This 

court applied the Biakanja test and found five of the six factors 

fulfilled. Specifically: (1) servicer’s acceptance of the modification 

application was intended to effect borrower, because it would have 

lowered her mortgage payments; (2) it was foreseeable that servicer’s 

“mishandling” of the application would result in a failed modification 

attempt – and even the possibility of modifying was important; (3) 

borrower’s lost opportunity was a substantially certain injury; (4) 

servicer’s actions directly led to the lost opportunity to modify; and (5) 

state and federal legislatures have recently identified the foreclosure 

crises as a cause for public concern (the court did not address the final 

factor: moral blameworthiness). In agreeing to process borrower’s 

application, then, servicer went beyond the role of a traditional money-

lender and established a duty of care. Borrower’s negligence claim 

survived the pleading stage.  

A National Bank Cannot Invoke HOLA Preemption to Defend 

its Own Conduct; Promissory Estoppel; Requisite Specificity 

for Fraud Claims; Establishing a Duty of Care 

Faulks v. Wells Fargo & Co., 2014 WL 1922185 (N.D. Cal. May 13, 

2014): The Home Owners’ Loan Act (HOLA) and the (now defunct) 

Office of Thrift Supervision (OTS) governed lending and servicing 

practices of federal savings banks. HOLA and OTS regulations 

occupied the field, preempting any state law that regulated lending 

and servicing. Normally, national banks are regulated by the National 

Banking Act and Office of the Comptroller of the Currency (OCC) 
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regulations. Under those rules, state laws are only subject to conflict 

preemption and stand a much better chance of surviving a preemption 

defense. Here, borrower brought state common law claims against his 

servicer, a national bank. Borrower’s loan originated with a federal 

savings association, which then assigned the loan to Wachovia, which 

merged with Wells Fargo, a national bank. This court acknowledged 

that many district courts allow Wells Fargo to invoke HOLA 

preemption if the subject loan originated with a federal savings bank, 

but pointed to the lack of controlling authority from the Ninth Circuit. 

The court then opted to follow a growing minority view that only 

allows a national bank to invoke HOLA preemption to defend the 

conduct of a federal savings association. Any conduct occurring after 

the loan passed to the national bank would be subject to an NBA 

preemption analysis. Here, the conduct at issue revolved around loan 

modification negotiations that occurred well after borrower’s loan was 

transferred to Wells Fargo. The court therefore rejected Wells Fargo’s 

HOLA preemption argument. Having found Wells Fargo unable to use 

HOLA preemption as a defense, the court evaluated borrower’s claims 

on their merits. 

Promissory estoppel claims require: 1) a clear and unambiguous 

promise; 2) borrower’s reasonable and foreseeable reliance on that 

promise; 3) damages incurred from the reliance. Here, the court found 

servicer’s promise not to foreclose while it considered borrower’s loan 

modification application to be clear and unambiguous. After making 

this promise, servicer wrote to borrower that his application had been 

denied or was considered withdrawn. After receiving this information, 

a servicer representative told borrower that “he would help get the 

loan modification request reinstated” and later, that servicer was still 

“actively considering [borrower’s] loan modification.” Taken together, 

these assertions were also clear and unambiguous promises. The court 

also accepted borrower’s assertion that, in reliance on servicer’s 

representations, he chose not to seek “other alternatives” to 

foreclosure, like selling the house himself, as sufficient detrimental 

reliance. The foreclosure itself was sufficient to allege damages. 

Borrower’s promissory estoppel claim survived servicer’s MTD.  
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Fraud claims have a heightened pleading standard that requires 

borrowers to allege “the who, what, when, where, and how” of the 

alleged fraudulent conduct. Borrower has met that burden: 1) he 

identified the servicer representative by name (who promised to 

reinstate borrower’s modification application); 2) the promises not to 

foreclose were made over the course of a couple of years; 3) promises 

were made “by letter, email, and over the phone;” 4) and finally, the 

specific representations made and how they turned out to be false 

(servicer foreclosed while modification was pending). Servicer’s motion 

to dismiss borrower’s fraud claim was denied. 

In addition to the established elements for negligent misrepresentation 

claims, this court required borrower to show that servicer owed him a 

duty of care. Within the context of a traditional borrower-lender 

relationship, banks generally do not owe a duty of care. An exception 

applies, however, if a lender’s activities extend beyond this 

relationship. Some courts use the six-factor test from Biakanja v. 

Irving, 49 Cal. 2d 647 (1958) to analyze whether an activity extends 

beyond this relationship. This court acknowledged that many 

California state and federal courts find loan modification negotiations 

to be a normal part of the bank-borrower relationship. Others have 

decided that “a financial institution has exceeded its role as a money 

lender once it accepts an application for a loan modification.” This 

court applied the Biakanja test and found five of the six factors 

fulfilled. Specifically: (1) servicer’s acceptance of the modification 

application was intended to effect borrower, because it would have 

lowered his mortgage payments; (2) it was foreseeable that servicer’s 

“mishandling” of the application would result in a failed modification 

attempt – and even the possibility of modifying was important; (3) 

borrower’s lost opportunity was a substantially certain injury; (4) 

servicer’s actions directly led to the lost opportunity to modify; and (5) 

state and federal legislatures have recently identified the foreclosure 

crises as a cause for public concern (the court did not address the final 

factor: moral blameworthiness). In agreeing to process borrower’s 

application, then, servicer went beyond the role of a traditional money-



310 

 

lender and established a duty of care. Borrower’s negligence claim 

survived the pleading stage.  

A National Bank Cannot Invoke HOLA Preemption to Defend 

its Own Conduct; Promissory Estoppel 

Peterson v. Wells Fargo Bank, N.A., 2014 WL 1911895 (N.D. Cal. 

May 13, 2014): The Home Owners’ Loan Act (HOLA) and the (now 

defunct) Office of Thrift Supervision (OTS) governed lending and 

servicing practices of federal savings banks. HOLA and OTS 

regulations occupied the field, preempting any state law that regulated 

lending and servicing. Normally, national banks are regulated by the 

National Banking Act and Office of the Comptroller of the Currency 

(OCC) regulations. Under those rules, state laws are only subject to 

conflict preemption and stand a much better chance of surviving a 

preemption defense. Here, borrowers brought state common law claims 

against their servicer, a national bank. Borrowers’ loan originated with 

a federal savings association, which then assigned the loan to 

Wachovia, which merged with Wells Fargo, a national bank. This court 

acknowledged that many district courts allow Wells Fargo to invoke 

HOLA preemption if the subject loan originated with a federal savings 

bank, but pointed to the lack of controlling authority from the Ninth 

Circuit. The court then opted to follow a growing minority view that 

only allows a national bank to invoke HOLA preemption to defend the 

conduct of the federal savings association. Any conduct occurring after 

the loan passed to the national bank would be subject to an NBA 

preemption analysis. Here, the conduct at issue revolved around loan 

modification negotiations that occurred well after borrowers’ loan was 

transferred to Wells Fargo. The court therefore rejected Wells Fargo’s 

HOLA preemption argument. Having found Wells Fargo unable to use 

HOLA preemption as a defense, the court evaluated borrower’s claims 

on their merits. 

Promissory estoppel claims require: 1) a clear and unambiguous 

promise; 2) borrower’s reasonable and foreseeable reliance on that 

promise; 3) damages incurred from the reliance. Here, servicer offered 

borrowers a loan modification wherein their interest rate would 
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increase yearly for eight years. Borrowers alleged servicer promised a 

second modification one year after this first one. This second 

modification would result in lower payments and would not include the 

yearly interest rate increase. In reliance on servicer’s promise, 

borrowers agreed to the first modification. Servicer never modified 

borrowers’ loan a second time. The court found servicer’s promise to 

modify a second time to be clear and unambiguous. Borrowers also 

demonstrated reasonable and foreseeable reliance by “refraining from 

obtaining other alternatives to remedy their situation.” Finally, they 

showed adequate injury because they used their resources to improve 

the house and incurred expenses from the ongoing foreclosure. 

Property improvements were also sufficient to grant borrower standing 

to bring their UCL claim based on promissory estoppel. Both claims 

survived the MTD. 

Attorney Fees as Sanction for Multiplicity of Filing 

Lindberg v. Wells Fargo Bank, N.A., 2014 WL 1779470 (N.D. Cal. 

May 5, 2014): A court may award attorney’s fees as a sanction against 

an attorney who multiplies the proceedings “unreasonably and 

vexatiously.” Here, borrower’s attorney filed a first amended complaint 

and unsuccessfully moved for preliminary injunction based on the 

complaint. Subsequently, after failing to submit a second amended 

complaint, borrower’s attorney appealed to the Ninth circuit despite 

the fact that the district court’s decision was not a final, appealable 

order. While the appeal was ongoing, the attorney also filed an “ex 

parte application to stop the foreclosure,” which the court denied 

because it was duplicative of the already denied preliminary injunction 

motion. The court agreed with servicer that two of borrower’s 

attorney’s filings led to multiplication of the proceedings and/or 

constituted bad faith. First, as to the ex parte application to delay 

foreclosure the court found it was “simply re-filed . . . in a different 

guise” as borrower’s attorney had already filed for a preliminary 

injunction using the same arguments. Second, by failing to respond to 

the court’s order to file a second amendment complaint, borrower’s 

attorney acted “unreasonably, vexatiously, and in bad faith” and 
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consequently led servicer to file a motion to dismiss for failure to 

comply with a court order. As a result, the court awarded fees to 

servicer for the conduct of borrower’s attorney. 

Tenancy Survives Red-Tagging; Habitability Claims Available 

Despite Unit’s Illegality; Constructive Eviction; PTFA 

Erlach v. Sierra Asset Servicing, LLC, 226 Cal. App. 4th 1281 

(2014): Building inspectors may vacate substandard property that 

endangers the health and safety of its occupants, a practice known as 

“red-tagging.” Health & Safety Code § 17920.3. Here, the landlord shut 

off utilities at her property before the expiration of her tenant’s fixed-

term lease. The county subsequently red-tagged the property and the 

tenant moved out. Sierra Asset Servicing then acquired the property 

through foreclosure and did nothing to remedy the utility shutoff. 

Tenant then sued Sierra for various habitability and eviction related 

claims. As part of its general defense, Sierra argued that the red-

tagging terminated tenant’s pre-foreclosure lease and Sierra therefore 

had no relationship with tenant. The California Court of Appeal 

rejected this argument because red-tagging only affects a tenant’s 

occupancy rights, not the right to enforce other provisions of the lease. 

Nothing in the health and safety code indicates that red-tagging 

extinguishes a lease. Rather, all the relevant statutes refer to existing 

tenants, not former tenants. Here, then, tenant’s fixed-term lease 

survived the red-tagging. Further, property conditions that did not 

conform to code were correctable and, as the new landlord, Sierra had 

a statutory obligation to repair those defects. Having found the 

tenancy to have survived the red-tagging, the court then addressed 

tenant’s claims. 

To bring an affirmative habitability claim, tenants must show: 1) “the 

existence of a material defective condition affecting the premises’ 

habitability;” 2) that they provided notice of the condition, to their 

landlord, within a reasonable time after their discovery of the defect; 3) 

that landlord had a reasonable time to repair and did not adequately 

repair; and 4) damages. Here, Sierra not only failed to repair the 

existing, pre-foreclosure defects, but then proceeded to render the 



313 

 

property more inhabitable by removing carpets, flooring, and fixtures, 

all over the tenant’s sustained objections. Sierra then extended 

tenant’s lease an additional month, but refused to cease its 

construction activity or make the property habitable. Tenant brought 

several statutory and common law habitability claims. Sierra argued 

that, despite its extension of tenant’s lease, there was no landlord-

tenant relationship because the rental agreement involved property 

that lacked a certificate of occupancy, rendering the unit illegal and 

the contract void. The court rejected this argument. First, although 

illegal contracts are generally unenforceable, if applying this rule will 

“permit the defendant to be unjustly enriched at the expense of the 

plaintiff,” as it would in this case, courts may enforce the contract. 

Second, new owners of rental property must repair outstanding code 

violations even if the previous owner caused those violations. Having 

found tenant able to bring habitability claims despite the unit’s 

“illegal” status, and that Sierra had a duty to maintain the property as 

tenant’s new landlord, the court then found tenant to have adequately 

pled the elements of a habitability claim. The court reversed the trial 

court’s grant of Sierra’s demurrer.  

Every lease includes a covenant of quiet possession and enjoyment. A 

landlord breaches this covenant by actually or constructively evicting a 

tenant. Constructive eviction occurs if a landlord renders the property 

unfit for occupancy and the tenant chooses to vacate within a 

reasonable time of the landlord’s actions. Here, the court is not clear on 

tenant’s precise motivations for vacating the property. Tenant had 

previously moved out when the property was “red-tagged,” pre-

foreclosure. It appears that tenant either wholly or partially moved 

back in, post-foreclosure, due to Sierra’s assurance that the property 

was ready for habitation. Finding the property filled with construction 

equipment, some of his belongings missing, and the unit generally 

uninhabitable (and still red-tagged), tenant vacated again. The court 

found that tenant adequately pled Sierra had “interfere[d] with [his] 

right to use and enjoy the premises for the purposes contemplated by 

the tenancy,” and that Sierra’s action (or inaction), at least in some 

way, influenced his decision to move. Accordingly, the court reversed 
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the trial court’s grant of Sierra’s demurrer to tenant’s constructive 

eviction, breach of the covenant of quite possession and enjoyment, and 

retaliatory eviction claims. 

Under the Protecting Tenants at Foreclosure Act (PTFA), tenants with 

bona fide, fixed-term leases may maintain their tenancy through the 

lease term. The lease, in other words, survives foreclosure and the 

entity that purchases the home at foreclosure becomes the existing 

tenant’s new landlord. The Court of Appeal cited the PTFA in 

preemptively rejecting Sierra’s possible future argument (on remand to 

the trial court), that foreclosure extinguished tenant’s fixed-term lease. 

The court also reaffirmed its earlier ruling (in Nativi v. Deutsche Bank, 

223 Cal. App. 4th 261 (2014)), that illegal units are protected by the 

PTFA. 

Rejection of Glaski 

Keshtgar v. U.S. Bank, N.A., 226 Cal. App. 4th 1201 (2014), review 

granted, 334 P.3d 686 (Cal. 2014): In general, California borrowers do 

not have standing to allege violations of pooling and servicing 

agreements (PSAs), contracts between their lender and a third party 

trust. Here, borrower brought a claim modeled on the wrongful 

foreclosure claim in Glaski v. Bank of Am., N.A., 218 Cal. App. 4th 

1079 (2013), a California Court of Appeal case that did grant borrower 

standing to challenge a foreclosure based on PSA violations and New 

York trust law. As in Glaski, this borrower’s loan was assigned to a 

trust after the trust’s closing date, violating the controlling PSA. The 

assignment, then, was void and the purported owner of the loan has no 

authority to foreclose. The Court of Appeal affirmed the trial court’s 

grant of defendants’ demurrer, explicitly rejecting Glaski. The court 

found this case more in line with two pre-Glaski cases. First, like the 

borrowers in Gomes v. Countrywide Home Loans, Inc., 192 Cal. App. 

4th 1149 (2011), borrower here seeks to prevent, not undo, a foreclosure 

sale. As the Gomes court explained, the California non-judicial 

statutory framework does not allow for any “preemptive action to 

challenge the authority of the person initiating foreclosure.” Notably, 

the Glaski plaintiffs brought a post-foreclosure challenge, so the Glaski 



315 

 

court did not have to closely consider the purpose of the non-judicial 

foreclosure statutes—to provide foreclosing entities with “a quick, 

inexpensive and efficient method of foreclosure.” Second, in Jenkins v. 

JP Morgan Chase Bank, N.A., 216 Cal. App. 4th 497 (2013), borrowers 

brought specific, factually-based allegations that their loan was “not 

transferred into the . . . trust with a complete and unbroken chain of 

endorsements and transfers.” Citing Gomes, the Jenkins court found 

that no matter how specific the borrower’s allegations, borrowers have 

no standing to challenge the authority to foreclose because such a 

challenge is beyond the scope of the non-judicial foreclosure statutes. 

Lastly, in keeping with California foreclosure case law, borrowers must 

also allege prejudice to have standing. They must, in other words, 

explain how a botched assignment hurt them in some way, or affected 

their ability to pay their mortgage. The Glaski court did not discuss 

prejudice. Like the recent case, Yvanova v. New Century Mortg. Corp., 

226 Cal. App. 4th 495 (2014) (petition for review by the California 

Supreme Court and de-publication requests are currently pending),25 

the publication of this case is important for California foreclosure law. 

There is now a clear (and growing) conflict in the California Court of 

Appeal over Glaski that may prompt the Supreme Court to grant 

review to resolve the split.   

Leave to Amend Contract Claims in Light of Recent California 

TPP Case Law; “Primary Residence” under HAMP; “No 

Default” Exception to Tender Requirement; Valid Negligent 

Misrepresentation Claim  

Rufini v. CitiMortgage, Inc., 227 Cal. App. 4th 299 (2014): Over the 

past two years, California courts have consistently held that borrowers 

who are compliant with HAMP TPP agreements are entitled to 

permanent modifications and, if a servicer refuses to offer a 

modification, borrowers may sue for breach of contract. Here, borrower 

alleged he timely made his TPP payments. Instead of offering a 

permanent modification, servicer transferred borrower’s loan and the 

                                            
25 As of September 2, 2014, there is a de-publication request and a petition for review 

pending for Keshtgar.  
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new servicer foreclosed. The trial court granted servicer’s demurrer to 

borrower’s contract and wrongful foreclosure claims, without leave to 

amend, but did so before California TPP case law had fully developed. 

The Court of Appeal found that borrower should therefore be allowed 

to amend his pleadings in light of Wigod, West, Bushell, Chavez, 

Barroso, and Corvello, cases the trial court did not have the benefit of 

reviewing. If borrower can plead that he not only made TPP payments, 

but was eligible to participate in the HAMP TPP program and 

complied with every aspect of that process, he will have valid contract 

and wrongful foreclosure claims. The court also preemptively rejected 

one of servicer’s arguments against borrower’s HAMP compliance: that 

the home was not owner-occupied. Pointing to HAMP Directive 09-01, 

the court found “temporarily renting out his home” did not prevent 

borrower from demonstrating that it was still his “primary residence,” 

as defined by HAMP. The court reversed and remanded for further 

proceedings.   

California law requires borrowers bringing wrongful foreclosure claims 

to tender the amount due on their loan. There are several exceptions to 

this rule, including when the borrower pleads compliance with their 

loan modification. Here, the court excused tender, noting that “since 

[borrower] did not default under the terms of the modified agreement, 

he was not required to tender.”  

Negligent misrepresentation claims require a borrower to show: 1) 

servicer made a false representation about a past or existing fact; 2) 

without reasonable grounds of its veracity; 3) intending to deceive 

borrower; 4) and borrower justifiably relied on the misrepresentation; 

5) to borrower’s detriment. Many courts require an additional element, 

borrowed from general negligence claims: servicer owed borrower a 

duty of care. This court correctly found that, regardless of whether 

servicers owe a general duty of care, servicers do not “have a free pass 

to misrepresent important facts with impunity when they negotiate 

loan modifications.” Accordingly, the court evaluated only the five 

elements listed above and found a valid claim for negligent 

misrepresentation. Servicer told borrower he had been approved for a 

permanent modification while simultaneously foreclosing, rendering 
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the modification representation untrue. Borrower “spent hundreds of 

hours in loan modification negotiations and lost the opportunity to 

pursue other ways to avoid foreclosure,” sufficiently pleading 

detrimental reliance. The court speculated that lost equity could 

bolster this claim. The court reversed and remanded.  

Promissory Estoppel Based on Repayment Plan; Valid 

Wrongful Foreclosure Claim & Possible Tender Exception 

Passaretti v. GMAC Mortg., LLC, 2014 WL 2653353 (Cal. Ct. App. 

June 13, 2014): Promissory estoppel claims require servicer’s clear and 

unambiguous promise, borrower’s reasonable and foreseeable reliance, 

and resulting damages. Here, servicer representatives assured 

borrower they would “work on a loan modification” with him, and that 

the foreclosure would be postponed, if he would participate in a 

repayment program. Borrower ultimately paid servicer over $50,000 in 

reasonable and foreseeable reliance on those promises, and servicer 

foreclosed without notice and without working toward a modification. 

The court found that, as a matter of law, borrower had stated a 

meritorious promissory estoppel claim and reversed the trial court’s 

grant of summary judgment to servicer.  

To bring a wrongful foreclosure claim, a borrower must show: 1) 

servicer’s noncompliance with foreclosure requirements; 2) how that 

noncompliance prejudiced borrowers; and 3) tender -- offer and be able 

to pay the amount due on their loan. There are several exceptions to 

the tender rule, including when the borrower “attacks the validity of 

the underlying debt.” Here, borrower alleged servicer did not properly 

record a substitution of trustee and never provided borrower with 

proper notice of the trustee’s sale. Both allegations sufficiently plead 

noncompliance with foreclosure procedures. While borrower could not 

show how an unrecorded substitution of trustee prejudiced him, his 

second allegation, if true, prejudiced him a great deal. Without actual 

notice of the impending trustee sale, borrower took no action to avoid 

the sale (which would have been in keeping with his past payments to 

cure his defaults). The court advised borrower to amend his complaint 

to allege the underlying debt exception to tender. Specifically, 
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borrower’s allegation of “a modification of the original loan” (the 

repayment plan) “might arguably provide a basis for an attack on the 

validity of the underlying debt.” The court reversed the trial court’s 

grant of servicer’s demurrer to borrower’s wrongful foreclosure claim 

(and his attendant UCL unlawful prong claim).   

Promise to Review Application is Not Promise to Review in 

Good Faith or to Negotiate; UCL Standing & Fraudulent Claim; 

Lack of Federal PRA to Enforce HAMP Does Not Bar State Law 

Claims 

Pestana v. Bank of Am., N.A., 2014 WL 2616840 (Cal. Ct. App. June 

12, 2014): To assert a promissory estoppel claim, borrowers must allege 

servicer made a clear and unambiguous promise, and “cannot rely on 

extrinsic evidence to explain an ambiguous statement.” Here, borrower 

alleged three separate servicer representatives made three separate 

promises: 1) if borrower became delinquent, he would receive a 

modification; 2) if borrower submitted a HAMP application, he would 

be evaluated for a HAMP modification; and 3) because borrower had 

submitted all required HAMP documentation, servicer would initiate 

the review process immediately. Ultimately, borrower was denied a 

HAMP modification and was instead offered (and accepted) a 

proprietary modification with less favorable terms. Borrower alleged 

that servicer representatives implied, through their promises, that 

borrower would be “honestly” evaluated for a HAMP modification, “in 

good faith.” The court disagreed. None of the representatives agreed to 

review borrower’s application in “a particular manner.” Further, the 

first promise did not specify a HAMP modification, and that promise 

ultimately materialized—borrower was offered a proprietary mod. The 

second two promises also materialized—borrower was reviewed for a 

modification. Unlike the borrower in Aceves v. U.S. Bank, 192 Cal. 

App. 4th 218 (2011), this borrower did not allege that his servicer 

agreed to negotiate a loan modification. All he was promised was a 

review, which he received. The Court of Appeal sustained the trial 

court’s grant of servicer’s demurrer to borrower’s PE claim.  
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Viable UCL claims must establish that the borrower suffered economic 

injury caused by defendant’s misconduct. If borrower’s default occurred 

prior to any alleged misconduct, standing is difficult to show because 

the default most likely caused the economic injury (foreclosure), 

regardless of a defendant’s misdeeds. Here, borrower alleged servicer 

misled him about the “availability and requirements for a loan 

modification and the nature of [servicer’s] review process.” Essentially, 

servicer convinced borrower to become delinquent, assuring him it was 

the only way he could qualify for a modification. Consequently, 

borrower incurred late fees and penalties associated with his missed 

mortgage payments. Servicer’s pre-default activity, then, directly 

caused borrower’s alleged injury. The court granted borrower standing 

to allege his UCL claim. 

To bring a claim under the “fraudulent” prong of the UCL, borrowers 

must show that members of the public are likely to be deceived by 

servicer’s actions. Here, servicer’s assurance that becoming delinquent 

would eventually lead to a modification, and then servicer’s subsequent 

delay in processing applications and incessant requests for repetitious 

documentation, resulted in increasing late fees and penalties. 

Additionally, servicer incorrectly evaluated and denied HAMP 

applications. These practices could be construed as deceptive to the 

public and the court reversed the trial court’s grant of servicer’s 

demurrer to borrower’s UCL claim. 

The vast majority of state and federal courts have held: 1) HAMP does 

not give borrowers a private right of action to enforce its requirements; 

and 2) borrowers are not parties to, or third party beneficiaries of, 

Servicer Participation Agreements (SPAs), contracts between servicers 

and the Treasury Department (which administers HAMP). Borrowers 

have therefore found it impossible to get into court asserting HAMP 

violations against servicers. Their only successful avenue has been 

using TPP or permanent modification agreements to allege contract 

claims between themselves and their servicer. This court considered 

whether a borrower could bring state law claims (including his 

successfully pled UCL claim) that allege HAMP violations, but without 

relying on a written TPP or permanent modification agreement. The 
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court found that borrower could bring these state law claims. First, a 

lack of a federal private right of action does not render state law claims 

that invoke “some element of the federal law” invalid. Second, while 

the cases holding this general principal (Wigod, West) did involve 

borrowers with written agreements, those holdings were not specific to 

contract claims brought under those agreements. Rather, those cases 

“stated generally that the absence of a private right of action under 

HAMP does not displace state law claims.” The court held borrower 

could bring state law claims that involved alleged HAMP violations, 

even without a written contract.  

PTFA: UD Court Lacks Jurisdiction to Enter Default Judgment 

when Notice is Invalid; Protections Apply to Unrecorded 

Leases Exceeding One-Year  

Wedgewood Cmty Fund II, LLC v. Hernandez, 2014 WL 4370700 

(Cal. App. Div. Super. Ct. June 30, 2014):26 “A default judgment is void 

. . . if the court granted relief which it had no power to grant.” The 

Appellate Division here considered whether the trial court had 

jurisdiction to grant a default UD judgment where the plaintiff-bank 

gave improper notice to quit. The federal Protecting Tenants at 

Foreclosure Act (PTFA) requires purchasers of foreclosed property to 

allow existing, bona fide tenants the opportunity to maintain 

possession through their fixed-term leases. If a new owner wants to 

occupy the home, however, he or she can terminate a fixed-term lease, 

but still must provide tenants with a 90-day notice. All bona fide 

tenants, those with fixed-term and month-to-month leases, must 

receive a 90-day notice before the new owner can begin eviction. Here, 

the bank served bona fide tenants a 3-day notice and received a default 

judgment. The Appellate Division reversed; as bona fide tenants under 

the PTFA, tenants should have received a 90-day notice, rendering the 

3-day notice invalid and the default judgment improper. Bank then 

                                            
26 This case first appeared in our newsletter as Wedgewood Cmty. Fund II, LLC v. 

Sheffield, 2013 WL 6924725 (Cal. Super. Ct. App. Div. San Bernardino Cnty. Dec. 30, 

2013). There, the Appellate Division reversed a UD judgment because the 3-day 

notice to quit was improper. As bona fide tenants, appellants were entitled to a 90-

day notice under the PTFA. Plaintiff then brought this second UD against tenants. 
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brought a second UD, the subject of this case. It is unclear from the 

opinion whether bank again served tenants a 3-day notice (tenants 

argued the UD judgment was “based on a fraudulent three-day 

notice”), or a 90-day notice. Either way, the Appellate Division found 

that notice improper, based on tenant’s fixed-term lease. Bank could 

only terminate tenants’ lease if it intended to occupy the property as 

its primary residence, a fact not alleged in the complaint. So even if 

bank did serve a 90-day notice, that notice was untimely and 

improper, served before tenants’ lease was set to expire. The Appellate 

Division found that the trial court lacked jurisdiction to enter a default 

judgment based on the allegations in the complaint. The court reversed 

and entered judgment in favor of tenants. 

In California, unrecorded leases exceeding one year terms are void 

against subsequent purchasers, if the subsequent purchaser duly 

records their purchase. CC 1214. Here, tenants’ unrecorded, fixed-term 

lease exceeded one year. Bank’s purchase of the property, and its 

recorded trustee’s deed upon sale, it argued, therefore voided tenants’ 

lease. The court allowed that the lease may be void and unenforceable 

under California law. However, because the PTFA does not require 

that “bona fide” leases be recorded, tenants still receive the benefit and 

protection of the PTFA, including the right to maintain their tenancy 

through their lease term.           

Servicer’s SJM Denied on Deceit & Promissory Estoppel 

Claims 

Griffith v. JP Morgan Chase, No. 34-2012-00123065-CU-OR-GDS 

(Cal. Super. Ct. Sacramento Cnty. June 27, 2014): Deceit (a type of 

common law fraud) requires: 1) misrepresentation; 2) knowledge of 

falsity; 3) intent to defraud; 4) justifiable reliance; and 5) causal 

damages. Here, servicer represented that borrowers’ permanent 

modification payments would mirror their TPP payments. Instead, the 

permanent modification payments jumped significantly, to over 31% of 

borrowers’ income, in violation of HAMP guidelines. Servicer then 

assured borrowers their modification payments would decrease, 

convincing them not to file bankruptcy. The payments decreased, but 
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not to TPP levels. Servicer argued that since borrowers could not 

identify the exact representative making the misrepresentations, the 

claim lacked the required specificity. Further, borrowers “conceded” 

they believed the representative did not knowingly or intentionally 

attempt to deceive them. Even if true, these allegations were 

insufficient for summary judgment. First, servicer offered no evidence 

that a representative did not make the alleged misrepresentations to 

borrowers. Second, borrowers’ belief “as to whether [servicer] 

intentionally made false statements has no import on the element of 

[servicer’s] intent to defraud.” Servicer provided no evidence that it did 

not intend to deceive borrowers. The court therefore denied servicer’s 

SJM on borrower’s fraud claim. Similarly, because servicer offered no 

evidence its representative did not make a clear an unambiguous 

promise to modify at TPP payment levels, the court also denied 

servicer’s SJM on borrowers’ promissory estoppel claim.     

Borrowers’ “Show Me the Note” Argument Fails Against MERS 

In re Mortg. Electronic Registration Sys., Inc., 754 F.3d 772 (9th 

Cir. 2014): To bring a wrongful foreclosure claim, a borrower must 

show: 1) servicer’s noncompliance with foreclosure requirements; 2) 

how that noncompliance prejudiced borrowers; and 3) tender the 

amount due on their loan (or plead they should be excused from 

tendering). Here, borrowers attempted to bring wrongful foreclosure 

claims against MERS, premised in a “show me the note” theory. 

Basically, borrowers argued that the MERS system “impermissibly 

‘splits’ ownership of the note from ownership of the deed of trust, 

thereby making the promissory note unsecured and unenforceable in 

any foreclosure proceeding.” The court acknowledged that this 

principle has some common law merit, but ultimately declined to 

address borrower’s split note theory because they had failed to plead 

the essential elements of a wrongful foreclosure claim. The Ninth 

Circuit affirmed the Mulitdistrict Litigation Court’s grant of servicer’s 

motion to dismiss borrowers’ wrongful foreclosure claims.   
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Execution of Unlawful Detainer Judgment Violated Stay 

In re Perl, 513 B.R. 566 (B.A.P. 9th Cir. 2014): Filing a bankruptcy 

petition stays all debt-related activity, including foreclosure activity, 

against the debtor until the case is dismissed or discharged. Creditors 

may petition the court for relief from the stay, enabling them to 

continue debt-collecting activities like foreclosure or post-foreclosure 

eviction. To bring a claim for a stay-violation (here, a motion to enforce 

the automatic stay), a debtor must establish, inter alia: 1) creditor had 

notice of the petition; 2) creditor willfully violated the stay; and 3) 

damages. Here, a bona fide purchaser (BFP) purchased debtor’s home 

at a foreclosure sale and subsequently recorded the trustee’s deed upon 

sale and commenced eviction proceedings. After BFP prevailed in the 

UD and obtained a writ of possession, debtors filed chapter 13 

bankruptcy. Debtor’s attorney gave written notice to BFP of the 

petition and the stay. While BFP’s motion for relief from stay was still 

pending, however, the sheriff evicted debtors. The court considered 

whether debtor held any remaining interest in the property, post-

foreclosure and post-UD, which would have been protected by the 

automatic stay. Title undoubtedly transferred to BFP at the 

foreclosure sale. Possession was a trickier question. The court 

acknowledged the general rule governing this situation: “Although the 

debtor may still be in possession of the premises, his or her status is 

essentially that of a ‘squatter.’ The [BFP] is entitled to the property 

and thus relief from the stay should be granted.” Here, BFP did not 

receive relief from the stay: it allowed the sheriff to conduct the 

eviction despite a pending motion for relief. Additionally, the threshold 

level of property interest litigated in violation of stay matters (like 

this) is much lower than the interest required of creditors to obtain 

relief from stay. Even if debtors were considered “squatters” in this 

instance, they still had a modicum of a possessory interest that was 

protected by the stay. Because BFP had actual notice of debtor’s 

petition, the B.A.P. agreed with the bankruptcy court that its violation 

of the stay was willful. The B.A.P. affirmed the bankruptcy court’s 

ruling that the post-petition eviction violated the stay and was void.    
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Rosenthal: Harassing Phone Calls May be “Debt Collection” if 

Unrelated to Foreclosure; Electronic Funds Transfer Act SOL 

Benedict v. Wells Fargo Bank, N.A., 2014 WL 2957753 (C.D. Cal. 

June 30, 2014): California’s Rosenthal Act prohibits unfair debt 

collection practices, defining “debt collection” as “any act or practice in 

connection with the collection of consumer debts.” Communications 

regarding foreclosures have generally not been regarded as “debt 

collection,” but not so with activities outside the foreclosure process. 

Here, borrowers alleged servicer made continuous phone calls “stating 

that the purpose of the call was to collect[ ] an alleged debt owed.” 

Allegedly, servicer knew borrower was current on her mortgage when 

it made these calls. Because these phone calls could fall outside of the 

“ordinary foreclosure process,” the court denied servicer’s MTD 

borrower’s Rosenthal claim.  

The Electronic Funds Transfer Act (EFTA) prevents servicers from 

unlawfully deducting money from borrowers’ financial accounts. The 

SOL is one year from the first unlawful deduction. Borrower here 

alleged servicer began making unauthorized deductions from 

borrower’s bank account after denying her a modification. At loan 

origination, borrower had authorized servicer to deduct her mortgage 

payments from her account, but the alleged unlawful deductions 

exceeded her mortgage payments. Servicer argued that borrower’s 

original authorization and first lawful deduction started the SOL clock, 

putting borrower’s EFTA claim well outside the one-year limit. 

Borrower, however, argued the deductions only became unlawful much 

later, when they started exceeding her mortgage payment amount. The 

court agreed that, at the pleading stage, borrower had stated a valid 

EFTA claim and brought that claim within the SOL. The court denied 

servicer’s MTD.     

 

 

 



325 

 

Rotating SPOCs Insufficient for SPOC Claim; Borrower Did 

Not Agree to Permanent HOLA Preemption in Loan Documents    

Boring v. Nationstar Mortg., LLC, 2014 WL 2930722 (E.D. Cal. 

June 27, 2014):27 “Upon request from a borrower who requests a 

foreclosure prevention alternative, the mortgage servicer shall 

promptly establish a single point of contact and provide to the 

borrower one or more direct means of communication with the single 

point of contact.” CC § 2923.7. SPOCs may be a “team” of people, or an 

individual, and must facilitate the loan modification process and 

document collection, possess current information on the borrower’s 

loan and application, and have the authority to take action. 

Importantly, the SPOC “shall remain assigned to the borrower’s 

account until the mortgage servicer determines that all loss mitigation 

options offered by, or through, the mortgage servicer have been 

exhausted . . . .” Here, borrower asserted servicer changed his SPOC 

three times in one month, and that none of the SPOCs answered or 

returned his phone calls, or communicated in any way. These 

allegations were insufficient for a SPOC claim, according to this court. 

Without analysis, the court recited the SPOC statute and simply 

stated: “Since [borrower’s] allegations do not indicate that [servicer] 

failed to provide . . . a SPOC, this claim is dismissed.” Notably, the 

court in Mann v. Bank of Am., N.A., 2014 WL 495617 (C.D. Cal. Feb. 3, 

2014) came to the exact opposite conclusion based on similar facts. The 

Mann court focused on the SPOCs’ inability to perform their statutory 

duties, not how many SPOCs were assigned. 

The Home Owners’ Loan Act (HOLA) and the (now defunct) Office of 

Thrift Supervision (OTS) governed lending and servicing practices of 

federal savings banks. HOLA and OTS regulations occupied the field, 

preempting any state law that regulated lending and servicing. Here, 

borrower brought HBOR claims against his servicer Nationstar, who 

argued that it is entitled to assert HOLA preemption because the loan 

was originated by a federal savings association, despite the fact that 

                                            
27 This case first appeared in our February 2014 Newsletter as Boring v. Nationstar 

Mortg., 2014 WL 66776 (E.D. Cal. Jan. 7, 2014). 
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Nationstar is not a FSA. Without much analysis, this court followed a 

rapidly growing minority view that only allows non-FSAs to invoke 

HOLA preemption to defend the conduct of the FSA. Any conduct 

occurring after the loan passed to the non-FSA would escape HOLA 

preemption analysis. Here, the conduct at issue revolved around loan 

modification negotiations and foreclosure activity, conducted by 

Nationstar, occurring well after Nationstar purchased borrower’s loan. 

Nationstar argued that, in “stepp[ing] into the shoes” of a federal 

savings association, it should be allowed to invoke HOLA preemption. 

Specifically, borrower agreed to be bound by HOLA preemption when 

he signed the DOT. The court, however, found no language in the DOT 

that would indicate HOLA preemption applies to a non-FSA like 

Nationstar. The court denied Nationstar’s MTD borrower’s HBOR 

claims based on preemption.28  

(Former) CCP 580b Prevented Lawsuits, It Did Not Extinguish 

Liens; FCRA & CCRAA May Require Servicers to Notate Their 

Inability to Collect a Deficiency Judgment in Reporting Debt  

Murphy v. Ocwen Loan Servicing, LLC, 2014 WL 2875635 (E.D. 

Cal. June 24, 2014): California has several “anti-deficiency” statutes 

that prevent creditors from seeking deficiency judgments in certain 

situations. For instance, (the former)29 CCP 580b “bars a purchase 

money mortgagee, following foreclosure, from seeking a deficiency 

judgment for the balance owed on the mortgage.” Basically, if a house 

sells at foreclosure for less than what the borrowers owed, the statute 

prevents the borrowers’ creditors from recovering the balance of the 

loan. Additionally, a foreclosure on the first lien prevents a creditor 

holding a purchase money second lien from seeking a judgment against 

the borrowers on the junior loan. Here, borrowers tried to use (the 

                                            
28 Notably, the vast majority of these HOLA inheritance arguments are proffered by 

Wells Fargo; this is the first case the Collaborative has identified where Nationstar 

invoked this argument.  
29 CCP 580b was amended in 2013 by Senate Bill No. 426. The current version of the 

law (effective Jan. 1, 2014) specifies: “No deficiency shall be owed or collected, and no 

deficiency judgment shall lie, on a loan, refinance, or other credit transaction . . . that 

is used to refinance a purchase money loan . . .” (emphasis added to highlight the 

additional language). 
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former) CCP 580b as a basis for affirmative Fair Credit Reporting Act 

(FCRA) and California’s Consumer Credit Reporting Agencies Act 

(CCRAA) claims. The FCRA requires that, upon notice from a credit 

reporting agency, “furnishers” of credit information “modify, delete, or 

permanently block the reporting of information the furnisher finds to 

be ‘inaccurate or incomplete.’” The CCRAA addresses the same issue: 

“[a] person shall not furnish information on a specific transaction or 

experience to any consumer credit reporting agency if the person 

knows or should know the information is incomplete or inaccurate.” 

These borrowers argued that, not only did CCP 580b prevent a 

deficiency judgment, it also “obliterate[d]” the second lien on their 

property. In reporting unpaid debt that did not exist to credit reporting 

agencies, then, servicer reported inaccurate information, violating the 

FCRA and CCRAA. Borrowers emphasized the misleading and 

inaccurate nature of reporting that a debt is “owed” when no deficiency 

judgment is recoverable. Servicer argued that a debt is a debt 

regardless of its recoverability, and therefore reportable. This court 

had previously granted servicer’s motion to dismiss the original 

complaint, but now, after considering the statute’s legislative history 

and recent California cases like Johnson v. Wells Fargo, 2013 WL 

7211905 (C.D. Cal. Sept. 13, 2013), reversed itself and denied the 

present motion to dismiss. The court agreed with the Johnson court 

that, while CCP 580b did not wipe out borrower’s deficiency, borrowers 

could nevertheless sue servicer for misleading credit reporting agencies 

by failing to report that a debt, while still outstanding, is not subject to 

a deficiency judgment in court. 

Breach of Contract Claim against Transferee Servicer for 

Failing to Honor Transferor’s Offered Repayment Agreement 

Croshal v. Aurora Bank, F.S.B., 2014 WL 2796529 (N.D. Cal. June 

19, 2014): To state a contract claim, borrowers must show: 1) a contract 

(including the elements of contract formation: offer, acceptance, 

consideration); 2) borrower’s performance, or excused nonperformance; 

3) servicer’s breach; and 4) damages caused by servicer’s breach. “An 

essential element of any contract is the consent of the parties, or 

mutual assent,” “manifested by an offer communicated to the offeree 
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and an acceptance communicated to the offeror.” Acceptance may be a 

signature, but also an act or omission. Here, borrowers pled their 

original servicer offered them a Repayment Agreement, signed by a 

servicer representative. Borrowers called servicer to submit their first 

payment but soon discovered their loan had been transferred to a 

second servicer, which refused to honor the Agreement. The court 

agreed that borrowers had adequately pled breach of contract. First, 

borrowers’ failure to sign and return the Agreement does not render it 

unenforceable. Nothing in the Agreement required borrowers to accept 

by signing and returning it. And “in the absence of a showing that the 

contract is not intended to be complete until signed by all parties, the 

parties who did sign will be bound,” the servicer. Additionally, second 

servicer is successor-in-interest to the first servicer—and bound by its 

agreements—a fact ignored by second servicer. Finally, borrowers’ call 

to second servicer to begin making payments under the agreement, 

manifested borrowers’ assent to agreement. The court denied second 

servicer’s MTD borrowers’ contract claim.        

Breach of Contract: SOL Clock Begins When Damages Accrue; 

Valid DOT Breach Claim Based on Improper Property Tax 

Escrow  

Vincent v. PNC Mortg., Inc., 2014 WL 2766116 (E.D. Cal. June 18, 

2014): To state a contract claim, borrowers must show: 1) a contract; 2) 

borrower’s performance, or excused nonperformance; 3) servicer’s 

breach; and 4) damages caused by servicer’s breach. Here, the court 

found a valid contract claim. To ascertain when a statute of limitations 

(SOL) period begins to run, courts look to “when the last element 

required for that claim occurs.” In contract claims, then, damages 

determine the SOL period. California has a four-year statute of 

limitations for written contract claims. So any claim must be brought 

within four-years of the damage that is being litigated. Here, 

borrower’s surviving spouse (as executrix of his estate) brought a 

contract claim against borrower’s servicer for breaching borrower’s 

DOT. Servicer had miscalculated property taxes, doubled borrower’s 

mortgage payments, refused to accept borrower’s normal payments, 

and failed to correct its mistake, even after a representative admitted 
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that the property taxes were incorrectly doubled. Instead, servicer 

foreclosed on the property, based on an erroneous default. Servicer 

argued the claim was untimely because the breach occurred more than 

four years before the suit: when servicer sent the first incorrect escrow 

account statement to borrower. The court disagreed. The executrix 

commenced litigation within four years of the foreclosure sale, “the last 

of [borrower’s] damages.” Because the sale started the SOL clock, the 

suit is timely. The court also found every contract element fulfilled. 

Since borrower made all his originally required monthly mortgage 

payments, up until servicer started rejecting them, executrix had 

successfully alleged borrower’s compliance with the DOT. She satisfied 

the damages element by pleading the loss of borrower’s home, damage 

to his credit, and increased “interest and arrears” that would not have 

accumulated, but for servicer’s breach. The court denied servicer’s 

MTD executrix’s contract claim. 

Class Certification in Force-Placed Insurance Case: Unjust 

Enrichment & Contract Claims May Coexist, Common Issues 

Predominate for Unjust Enrichment Claim  

Ellsworth v. U.S. Bank, N.A., 2014 WL 2734953 (N.D. Cal. June 13, 

2014): Many DOTs and mortgage agreements include clauses allowing 

servicers to “force-place” insurance (purchase hazard insurance on 

borrower’s property and charge the borrower) if the borrower refuses to 

purchase that insurance, or allows a policy to lapse. This purported 

class accuses servicer of engaging in a scheme with an insurance 

company, whereby servicer would force-place flood insurance on 

borrowers’ properties, backdate that insurance to cover time periods 

where no loss had been incurred (constituting “worthless” insurance), 

and receive kickbacks (compensation) from the insurance company for 

its increased business. The purported class brought breach of contract 

claims, breach of the implied covenant of good faith and fair dealing 

claims, unjust enrichment, and UCL claims involving both California 

and New Mexico properties. The court previously denied servicer’s 

motion to dismiss. Here, the court considered borrowers’ motion for 

class certification, analyzing (in part) whether individual issues 

predominate borrowers’ claims.  
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Unjust enrichment claims involve: 1) servicer’s receipt of a benefit; and 

2) servicer’s unjust retention of the benefit at borrower’s expense. 

Servicer here argued against allowing borrowers to simultaneously 

plead contract claims and unjust enrichment claims because “the two 

theories of recovery were inconsistent for claims grounded in a 

contract.” The court disagreed, finding that restitution (the remedy for 

unjust enrichment claims) may provide borrowers relief even if their 

contract claims are defeated. Specifically, the court reasoned, “that 

situation exists now for claims arising out of FPI when U.S. Bank is 

the servicer (and not the owner) of the mortgages. . . . If U.S. Bank 

merely services a loan, then the borrower is limited to the unjust 

enrichment and UCL claims.” 

By their very nature, unjust enrichment claims are specific to 

individual borrowers because the unjustness of the enrichment will 

depend on a borrower’s situation, conduct, knowledge, etc. The court 

acknowledged this servicer argument, but reframed the issue: “the case 

is about the appropriateness of backdating and passing along 

[kickbacks] and tracking costs to buyers in the form of increased 

charges. In the context of FPI, that inquiry does not require the kind of 

individualized inquiry that defeats predominance.” The court certified 

the class and subclasses.  

A National Bank Cannot Invoke HOLA Preemption to Defend 

its Own Conduct; CC 2924.17 Claim; Dual Tracking’s “Complete 

Application;” Borrower’s Request for Loan Modification 

Triggers Servicer’s Obligation to Provide SPOC 

Penermon v. Wells Fargo Bank, N.A., 47 F. Supp. 3d 982 (N.D. Cal. 

2014): The Home Owners’ Loan Act (HOLA) and the (now defunct) 

Office of Thrift Supervision (OTS) governed lending and servicing 

practices of federal savings banks. HOLA and OTS regulations 

occupied the field, preempting any state law that regulated lending 

and servicing. Normally, national banks are regulated by the National 

Banking Act and Office of the Comptroller of the Currency (OCC) 

regulations. Under those rules, state laws are only subject to conflict 

preemption and stand a much better chance of surviving a preemption 
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defense. Here, borrower brought HBOR claims against her servicer, a 

national bank. Borrower’s loan originated with a federal savings 

association, which then assigned the loan to Wachovia, which merged 

with Wells Fargo, a national bank. This court acknowledged that many 

district courts allow Wells Fargo to invoke HOLA preemption if the 

subject loan originated with a federal savings bank, but pointed to the 

lack of controlling authority from the Ninth Circuit. The court then 

followed a rapidly growing minority view that only allows a national 

bank to invoke HOLA preemption to defend the conduct of the federal 

savings association. Any conduct occurring after the loan passed to the 

national bank would be subject to an NBA preemption analysis. Here, 

the conduct at issue revolved around loan modification negotiations 

and foreclosure activity that occurred well after borrower’s loan was 

transferred to Wells Fargo. “To find that some homeowners cannot 

avail themselves of HBOR protection based solely on their original 

lender, and without regard to the entity engaging in the otherwise 

illegal conduct, is arbitrary at best, and, at worst, could result in a 

gross miscarriage of justice.” Having found Wells Fargo unable to use 

HOLA preemption as a defense, the court evaluated borrower’s claims 

on their merits. 

One of the most well-known aspects of HBOR is its “robo-signing” 

statute, CC 2924.17. Specifically, section (b) requires a servicer to 

“ensure that it has reviewed competent and reliable evidence to 

substantiate . . . [its] right to foreclose.” But the lesser-known section 

(a) also mandates that foreclosure documents be “accurate and 

complete and supported by competent and reliable evidence.” Here, 

borrower alleged both (a) & (b) violations: servicer recorded an NOD 

that misstated the total arrearage and the date of her default. 

Specifically, servicer did not apply several mortgage payments it 

actually accepted, evidenced by a significant jump in arrearage in just 

one month. Servicer must have therefore failed to review “competent 

and reliable evidence to substantiate [borrower’s] default,” and, 

consequently, lacked the right to foreclose. The court agreed that, at 

least at the pleading stage, borrower demonstrated a possible CC 

2924.17 violation (that notably had nothing to do with the popular 
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conception of “robo-signing”). Whether or not servicer incorrectly 

applied mortgage payments, and in what amount, is a question of fact 

appropriate for summary judgment. The court denied servicer’s MTD.  

Servicers may not move forward with foreclosure while a borrower’s 

complete, first lien loan modification is pending. An “application shall 

be deemed ‘complete’ when a borrower has supplied the mortgage 

servicer with all documents required by the mortgage servicer within 

the reasonable timeframes specified by the mortgage servicer.” Here, 

borrower pled “facts to support the inference that she submitted a 

complete . . . application” (emphasis added) but did not explicitly plead 

compliance with the “complete” requirement outlined in CC 2923.6(h). 

Without approving or denying the application, servicer recorded an 

NOD, an NTS, and finally sold her home. The court noted servicer’s 

failure to communicate with borrower in any way after she submitted 

her application.30 Servicer did not, for example, tell borrower her 

application was incomplete. The court dismissed borrower’s dual 

tracking claim, but granted borrower leave to amend to specifically 

allege she submitted a complete application.  

HBOR requires servicers to provide a single point of contact (SPOC) 

“[u]pon request from a borrower who requests a foreclosure prevention 

alternative.” CC § 2923.7(a). SPOCs have several responsibilities, 

including informing borrowers of the status of their applications and 

helping them apply for all available loss mitigation options. Here, 

borrower alleged her servicer violated these requirements by failing to 

return phone calls, inform her of the status of her loan, or explain 

other loss mitigation options. Servicer argued that because borrower 

failed to affirmatively request a SPOC, not just a foreclosure 

prevention alternative, servicer was under no duty to appoint a SPOC, 

according to a strict reading of the statute. The court disagreed, 

explaining that a plain reading of the statute contemplates a SPOC 

                                            
30 Notably, this allegation provided grounds for borrower’s CC 2924.10 claim. A 

servicer must acknowledge receipt of borrower’s complete application, “or any 

document in connection with a[n] . . . application.” Borrower’s allegation that she 

submitted “the loan modification application along with the required documents,” 

and that servicer failed to respond, sufficiently states a 2924.10 claim; alleging a 

“complete” application is not necessary with this type of HBOR claim. 
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assignment upon borrower’s request for a foreclosure prevention 

alternative. Borrower was entitled to a SPOC and adequately alleged 

that her SPOC did not perform the statutorily required duties. The 

court denied servicer’s motion to dismiss borrower’s SPOC claim. 

Unfair Prong of UCL: Modification Delays and Mishandling 

Perez v. CitiMortgage, Inc., 2014 WL 2609656 (C.D. Cal. June 10, 

2014): The “unfair” prong of a UCL claim is satisfied, according to this 

court, if “the gravity of the harm to the [borrower] outweighs the utility 

of the [servicer’s] conduct.” The court considered the “public policy” 

test, which looks for conduct that is “tethered to an underlying 

constitutional, statutory or regulatory provision,” but chose the 

broader approach instead. The court then applied the balancing test to 

borrower’s complaint. Borrower alleged servicer failed to comply with 

HAMP in executing its loss mitigation programs, failed to supervise its 

employees properly, sent borrower conflicting messages, and “routinely 

demand[ed] information it already had, and fail[ed] to communicate 

accurately or consistently with [borrower] about the status of his loan 

modification application.” Essentially, borrower identified the nearly 

ubiquitous allegations brought by borrowers in foreclosure cases: that 

servicer’s mishandling of loan modifications led to a deliberately 

drawn-out and unsuccessful process. The gravity of borrower’s harm –

never knowing if he would receive a modification, or if he should take 

other steps to avoid foreclosure—outweighs the utility of servicer’s 

delay of the modification process. The court denied servicer’s MTD 

borrower’s “unfair” prong UCL claim.     

TRO Granted for Dual Tracking Violation: Material Change in 

Circumstances; NMS Safe Harbor  

Gilmore v. Wells Fargo Bank, N.A., 2014 WL 2538180 (N.D. Cal. 

June 5, 2014): Under HBOR, a servicer need only evaluate a borrower 

for a loan modification once, either before or after HBOR became 

effective. If a borrower submits documentation of a “material change” 

in his financial circumstances, however, the servicer is required to 

review the new application and HBOR’s dual tracking protections 

apply to that application. Here, the court evaluated borrower’s dual 
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tracking claim under the federal TRO standard: borrower had to show 

a likelihood of success on the merits of his claim, or at least “serious 

questions going to the merits . . . and [that] the balance of hardships 

tips sharply in [his] favor.” Borrower also had to demonstrate 

imminent, irreparable harm if the TRO does not issue, and that 

granting the TRO was in the public interest. Here, borrower submitted 

a second modification application after his first application was denied, 

and after his income increased and his monthly bills decreased, 

resulting in a $1,000 swing in monthly savings. Servicer gave borrower 

written acknowledgement that it was reviewing this second 

application, but nevertheless scheduled a foreclosure sale. The court 

agreed that borrower had raised at least serious questions going to the 

merits of his dual tracking claim. Because he “experienced substantial 

improvement in his financial circumstances and documented this with 

his mortgage servicer,” HBOR’s dual tracking protections re-ignited 

and prevent servicer from proceeding with foreclosure while reviewing 

this second application. Additionally, losing a home is considered 

irreparable harm, and the balance of hardships tips in borrower’s 

favor: a TRO only temporarily postpones a foreclosure and is not overly 

burdensome to the servicer. Finally, this TRO serves the public 

interest because unlawful foreclosures adversely impact homeowners. 

The court therefore extended the TRO borrower won in state court 

(before servicer removed the case to federal court). 

As long as the NMS is in place, a signatory that is NMS-compliant, 

with respect to the individual borrower bringing suit, is not liable for 

various HBOR violations, including dual tracking. CC § 2924.12(g). 

The court pointed to servicer’s two alleged NMS violations, which 

prevent it from invoking the safe harbor. In addition to dual tracking, 

servicer had not provided borrower with an online portal to check the 

status of his loan modification as required by the NMS. The court 

rejected servicer’s safe harbor argument, rendering borrower more 

likely to prevail on the merits of his dual tracking claim. The court 

granted the TRO for the reasons described above. 

Borrower’s Request for Loan Modification Triggers Servicer’s 

Obligation to Provide SPOC; Pre-NOD Outreach Requirement 
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Mungai v. Wells Fargo Bank, 2014 WL 2508090 (N.D. Cal. June 3, 

2014): HBOR requires servicers to provide a single point of contact 

(SPOC) “[u]pon request from a borrower who requests a foreclosure 

prevention alternative.” CC § 2923.7(a). SPOCs may be an individual 

or a “team” of people and have several responsibilities, including 

informing borrowers of the status of their applications and helping 

them apply for all available loss mitigation options. Here, borrower 

alleged her servicer violated these requirements by failing to return 

phone calls and voicemail messages and by generally remaining 

unavailable throughout the modification process. Further, none of the 

servicer representatives borrower did speak with could provide her 

with the status of her application. These representatives only referred 

borrower to her chronically absent SPOC. Servicer argued that because 

borrower failed to specifically request a SPOC, not just a foreclosure 

prevention alternative, servicer was under no duty to appoint a SPOC, 

according to a strict reading of the statute. The court disagreed, 

interpreting the word “request” in the phrases “upon request” and “a 

borrower who requests,” “to refer to the same request, namely, the 

borrower’s request for a foreclosure prevention alternative.” “Upon 

request” merely “indicates when the SPOC must be assigned (i.e., upon 

the borrower’s request for a foreclosure prevention alternative, as 

opposed to the borrower’s selection of a foreclosure prevention 

alternative).” Having established that borrower was entitled to a 

SPOC, the court then concluded that an uncommunicative SPOC 

cannot fulfill her statutory obligation to inform borrower about the 

status of an application, or make sure that borrower is considered for 

all loss mitigation options. The court denied servicer’s motion to 

dismiss borrower’s SPOC claim. 

Servicers must contact (or diligently attempt to contact) borrowers at 

least 30 days prior to recording an NOD, to assess the borrower’s 

financial situation and explore foreclosure alternatives. Here, borrower 

submitted a modification application and received servicer’s 

acknowledgement letter before servicer recorded the NOD. The court 

considered this exchange “coincidental contact” that did not excuse 

servicer from its pre-NOD outreach requirement. Because the statute 
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requires servicer contact “via specific means about specific topics,” the 

court rejected servicer’s argument that any pre-NOD contact fulfills 

the statutory requirement and denied servicer’s motion to dismiss. 

Viable Deceit, Promissory Estoppel & Negligence Claims Based 

on Proprietary TPP 

Akinshin v. Bank of Am., N.A., 2014 WL 3728731 (Cal. Ct. App. July 

29, 2014): Deceit (a type of common law fraud) requires: 1) 

misrepresentation; 2) knowledge of falsity; 3) intent to defraud; 4) 

justifiable reliance; and 5) causal damages. Borrowers must plead a 

fraud claim with specificity. In the foreclosure context (involving 

mostly corporate defendants) specificity has come to include: “the 

names of the persons who made the representations, their authority to 

speak on behalf of the corporation, to whom they spoke, what they said 

or wrote, and when the representation was made.” Here, borrowers 

alleged servicer made four misrepresentations: 1) borrowers “qualified” 

for a permanent loan modification; 2) they were “qualified” for a 

permanent modification if they made their trial period plan (TPP) 

payments; 3) they were being “considered” for a permanent 

modification during the TPP; and 4) after the TPP, they “qualified” for 

a permanent modification and would soon receive paperwork. 

Ultimately, servicer denied borrowers a permanent modification, 

rendering these statements deceitful. Borrowers identified the name of 

the servicer employee, their position in the corporation, and the date 

each statement was made. The Court of Appeal found these allegations 

specific enough to pass the pleading stage. The court rejected the trial 

court’s narrow interpretation of the word “qualify” as denoting “some 

type of eligibility, not final [modification] approval.” Borrowers 

reasonably understood “qualify” to mean that TPP payments were 

required to receive a permanent loan modification offer. Since 

“competing inferences are possible” at the demurrer stage, the court 

found borrowers had met the misrepresentation element of their claim. 

The court also found borrowers to have adequately pled justifiable 

reliance and damages. Specifically, borrowers had “held off” exploring 

other foreclosure alternatives, including bankruptcy. This court found 

that mere forbearance, “the decision not to exercise a right or power—
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is sufficient . . . to fulfill the element of reliance necessary to sustain a 

cause of action for fraud.” The court also concluded that making TPP 

payments during borrowers’ default, choosing to resume paying at 

least part of their mortgage, in other words, when they otherwise would 

have continued to pay nothing, constitutes damages at the demurrer 

stage. The Court of Appeal therefore reversed the trial court’s grant of 

servicer’s demurrer to borrowers’ deceit claim. 

Promissory estoppel (PE) claims require borrowers to allege a clear 

and unambiguous promise, reasonable and foreseeable reliance on that 

promise, and injury caused by their reliance. “To be enforceable, a 

promise need only be ‘definite enough that a court can determine the 

scope of the duty, and the limits of performance must be sufficiently 

defined to provide a rational basis for the assessment of damages.’” 

Here, borrowers alleged a servicer representative promised that if 

borrowers made timely TPP payments, they would “qualify” for a loan 

modification. Borrowers’ duty to make TPP payments is sufficiently 

definite; and it at least implied a resulting servicer duty to offer 

borrowers a permanent modification “unless [servicer] learned new 

facts that would affect their ‘qualification’” (emphasis added). Because 

servicer based its denial on borrowers’ insufficient income—a 

previously known fact, not a new one—servicer made a sufficiently 

clear and unambiguous promise. The court further found that 

borrowers’ reliance, their TPP payments, were foreseeable as “an 

explicit condition o[f] the promise.” The reasonableness of borrowers’ 

reliance is a question of fact unfit for resolution at the pleading stage. 

The TPP payments themselves constituted sufficient damage (see 

deceit discussion above). The court reversed the grant of servicer’s 

demurrer on borrower’s PE claim. 

Negligence claims require servicers to owe borrowers a duty of care. 

Within the context of a traditional borrower-lender relationship, banks 

generally do not owe a duty to borrowers. An exception applies, 

however, if a lender’s activities extend beyond this relationship, which 

some courts analyze using the six-factor Biakanja v. Irving test. This 

court took a unique approach to resolving borrowers’ claim that 

servicer negligently withheld that borrowers’ income was insufficient 
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to obtain a modification. Servicer could (and should) have informed 

borrowers they could not qualify for the modification, rather than 

promising them they would qualify if they performed under the TPP. 

This court “construe[d] the cause of action for negligence as one for 

negligent misrepresentation, providing an alternate legal theory to 

fraud . . . and promissory estoppel.” After agreeing that the “no-duty” 

rule is a general rule, not absolute, and citing the Biakanja factor test 

with approval (but avoiding applying the factors here), the court cited 

Lueras v. BAC Home Loans Servicing, LP, 221 Cal. App. 4th (2013) for 

the proposition that banks have a general duty not to lie to borrowers 

about their modification applications. Rather than granting borrowers 

leave to amend their complaint to bring a claim for negligent 

misrepresentation, as the Lueras court did, this court (somewhat 

confusingly) held that borrowers had sufficiently stated a claim for 

negligent misrepresentation, but then reversed the trial court’s grant 

of servicer’s demurrer to borrower’s negligence claim. 

CCP 1161a: Tenants, Former Homeowners Defend Eviction by 

Alleging Improper Notice & Failure to Prove Duly Perfected 

Title 

Opes Invs., Inc. v. Yun, 2014 WL 4160072 (Cal. App. Div. Super. Ct. 

Orange Cnty. July 16, 2014): In post-foreclosure unlawful detainer 

(UD) actions, both former homeowners and existing tenants require 

notice to quit before an eviction can commence. To be effective, these 

notices must be properly served: 1) by personal service; 2) if personal 

service fails, by substitute service and by mailing a copy; 3) if the first 

two methods fail, by posting the notice at the residence and mailing a 

copy. CCP § 1162. Plaintiff bears the burden of showing compliance 

with these notice requirements as part of his or her prima facie UD 

case. Here, the purchaser of a foreclosed home brought a UD against 

the former homeowner and the tenant residing in the home and 

prevailed on its summary judgment motion. Defendants appealed, 

arguing that while plaintiff alleged compliance with post-foreclosure 

notice requirements, it submitted no evidence showing notice was 

actually served on tenant. Tenant provided his lease agreement as 

evidence of his tenancy and continued possession of the property. He 
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also gave evidence that he was never personally served a notice to quit, 

never received notice by mail, and that the notice was never posted at 

the property. The Appellate Division agreed that plaintiff failed to 

meet its burden of demonstrating proper service of tenant’s notice to 

quit. Further, the former homeowner disputed that plaintiff’s proffered 

copy of her notice to quit was ever personally served, mailed, or posted 

at the home, contrary to plaintiff’s declaration of service. This creates a 

triable issue of material fact and renders summary judgment 

improper. The Appellate Division reversed the trial court’s grant of 

plaintiff’s motion for summary judgment. 

In addition to properly served notice(s) to quit, post-foreclosure UD 

plaintiffs must demonstrate that the foreclosure sale complied with the 

foreclosure procedures outlined in CC 2924, that plaintiff purchased 

the property, and duly perfected title. CCP § 1161a. And “to prove 

compliance with [CC] 2924, a plaintiff must necessarily prove the sale 

was conducted by the trustee authorized to conduct the trustee’s sale.” 

Here, the Appellate Division found plaintiff had failed to show either 

that it purchased the home, or that the foreclosure sale complied with 

CC 2924. As evidence of purchase, plaintiff offered the declaration of a 

man “with a beneficial interest in [an unidentified] trust” who was 

“personally familiar with . . . plaintiff’s books and records that relate to 

the subject premises.” Confusingly, the declarant also stated that he, 

not plaintiff, was the “bona fide purchaser” of the property. The court 

found the trial court erred in not sustaining defendants’ evidentiary 

objections based on declarant’s lack of foundation and contradictory 

statements. Additionally, the trustee’s deed upon sale listed the 

purchaser as “Opes Investments,” while the plaintiff identifies itself in 

its complaint as “Opes Investments, Inc.” Plaintiff offered no evidence 

that these two entities are identical. Nor did plaintiff offer any 

evidence whatsoever that the sale complied with CC 2924. Accordingly, 

the court reversed the trial court’s grant of summary judgment to 

plaintiff.  

“Pursuing” Foreclosure Sale Can Constitute Dual Tracking; 

Distinguishing HAMP from Proprietary TPP Contract Claims 
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Pittell v. Ocwen Loan Servicing, LLC, No. 34-213-00152086-CU-

OR-GDS (Cal. Super. Ct. Sacramento Cnty. July 28, 2014): CC 2923.6 

prevents a servicer from “conduct[ing]” a foreclosure sale while a 

borrower’s modification application is pending. After a failed TPP and 

servicing transfer, this borrower faxed in another complete loan 

modification application to her new servicer, as per servicer’s 

instructions, more than two weeks before a scheduled sale. Servicer 

refused to cancel the sale, forcing borrower to get a TRO and 

preliminary injunction. Consistent with its PI ruling, this court found 

an adequately pled dual tracking claim. Servicer’s continued pursuit of 

the foreclosure sale after receiving borrower’s complete application, 

and before making a written determination on that application, 

violated CC 2923.6. “Regardless of whether the language in . . . 

2923.6(c) prohibiting [servicers] from ‘conducting a trustee’s sale’ 

requires postponing the sale or canceling the sale . . . [servicer] did 

neither.” Servicer’s unabated pursuit of the sale violated HBOR’s dual 

tracking provision. The court overruled servicer’s demurrer to 

borrower’s HBOR claim.  

California borrowers who comply with HAMP TPP agreements are 

entitled to permanent modifications; if a servicer refuses to offer a 

modification, borrowers may sue for breach of contract. There are 

currently no published cases to support this proposition applied to non-

HAMP (“proprietary”) TPPs.31 Here, borrower entered into a 

proprietary TPP agreement and made the first two payments. Servicer 

returned the second payment and transferred borrower’s loan to a new 

servicer, which refused to re-instate the TPP, instead soliciting a new 

application. Borrower brought breach of contract claims against each 

servicer alleging that each had failed to provide her with a permanent 

modification. This court distinguished the HAMP TPP cases from this 

case in three ways. First, borrowers in West and Corvello alleged they 

fully complied with their TPP agreements. Here, borrower alleged she 

only made two of three TPP payments. Second, the TPPs at issue in 

                                            
31 Akinshin v. Bank of Am., N.A., No. A138098 (Cal. Ct. App. July 29, 2014), for 

example, applies this reasoning to a proprietary TPP and borrower’s deceit, 

promissory estoppel, and negligence claims, but is not published (see above). 
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the HAMP cases explicitly promised borrower a permanent 

modification upon TPP completion. It used the words “will offer” a 

permanent modification. By contrast, the TPP at issue here used the 

permissive “may” to describe a servicer’s obligations after successful 

TPP completion. Third, the courts in the HAMP cases grafted HAMP 

directives onto the TPP agreements, rendering them enforceable 

contracts. Here, borrower’s proprietary TPP enjoys no such outside 

support. The court granted servicer’s demurrer to borrower’s contract 

claim.     

Pleading Requirements: “Change in Financial Circumstances” 

& Pre-NOD Outreach; Negligence Claim Survives under Lueras 

Logic; UCL Standing  

Lee v. Wells Fargo Bank, N.A., No. 34-2013-00153873-CU-OR-GDS 

(Cal. Super. Ct. Sacramento Cnty. July 25, 2014): Evidence is not 

required for a borrower to proceed past the pleading stage. These 

borrowers based their wrongful foreclosure claim on dual tracking 

violations and a pre-NOD outreach allegation; servicer demurred 

largely based on borrower’s failure to provide evidence. First, 

borrowers had not demonstrated a “material change in financial 

circumstances” that would have triggered dual tracking protections 

applied to their second modification application. The court rejected this 

argument because borrowers’ complaint was not required to “contain or 

identify ‘evidence’ to withstand demurrer.” Further, borrowers pled 

they faxed servicer a note stating they were separating and their 

“home and financial situation had changed.” Servicer did not argue the 

fax was insufficient to state a material change in financial 

circumstances. Relatedly, the court rejected servicer’s argument that 

“judicially noticeable documents indicate that [borrowers were] ‘unable 

to submit bank documents’ in support of [their] requested 

modification.” Servicer had not demonstrated it is impossible for 

borrowers without bank accounts to obtain modifications, and servicer 

would have to submit “extrinsic evidence,” inappropriate at the 

demurrer stage, to do so. Second, borrowers alleged servicer’s recorded 

NOD declaration (alleging compliance with CC 2923.5) was false, and 

that borrowers were never contacted before servicer recorded the NOD. 
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The court granted judicial notice to the declaration’s existence, but not 

to its veracity. The court also accepted borrowers’ factual allegations as 

true at the pleading stage, so their pre-NOD outreach claim and 

alleged dual tracking violation formed the basis for borrowers’ valid 

wrongful foreclosure claim. The court overruled servicer’s demurrer. 

To allege negligence, borrowers must show their servicer owed them a 

duty of care. Generally, banks owe no duty to borrowers within a 

typical lender-borrower relationship. Under Lueras v. BAC Home Loan 

Servicing, however, servicers do owe a duty “to not make material 

misrepresentations about the status of an application for a loan 

modification or about the date, time, or status of a foreclosure sale.” 

Here, borrowers alleged servicer simultaneously mailed them two 

packets: one offering a TPP agreement, the other stating servicer had 

not received all the necessary paperwork. A servicer representative 

told borrowers to “ignore” the TPP offer. Over the next several months, 

borrowers submitted all requested documentation and servicer 

continually sent conflicting correspondence, acknowledging receipt of 

documents and then requesting the same documents again. As pled, 

these allegations amount to “material misrepresentations about the 

status of [borrowers’] application.” Rather than granting borrowers 

leave to amend to state a negligent misrepresentation claim, as the 

Lueras court did, this court cited Lueras in overruling servicer’s 

demurrer to borrower’s general negligence claim.  

Viable UCL claims must establish that the borrower suffered economic 

injury caused by defendant’s misconduct. If borrower’s default occurred 

prior to any alleged misconduct, standing is difficult to show because 

the default most likely caused the economic injury (foreclosure), 

regardless of a defendant’s misdeeds. Here, servicer argued borrowers’ 

default caused the foreclosure, not servicer’s mishandling of borrowers’ 

modification application. In their opposition to the demurrer (but not 

in their complaint), borrowers differentiate between the foreclosure, 

which they admit was largely caused by their default, and other losses 

including moving expenses, lost equity, lost income (two boarders had 

been renting from borrowers), and lost business (borrowers ran a 

home-based business from the property). These other losses, borrowers 
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argued, resulted from servicer’s mishandling of the modification 

process. Though skeptical on borrowers’ ability to “parse out” these 

injuries and their causes, the court sustained the demurrer but 

granted borrowers leave to amend to adequately allege UCL standing.  

HBOR Violations are Outside “Scope” of Unlawful Detainer 

Actions and Not Barred by Res Judicata 

Bolton v. Carrington Mortg. Servs., LLC, No. 34-2013-00144451-

CU-OR-GDS (Cal. Super. Ct. Sacramento Cnty. July 24, 2014):32 

Generally, an unlawful detainer (UD) judgment has a limited res 

judicata effect and does not prevent UD defendants from bringing post-

UD actions to resolve title. The Malkoskie exception to this general 

rule, however, states: if the title suit is “founded on allegations of 

irregularity in a trustee’s sale,” res judicata bars the subsequent 

action. Here, borrowers brought a post-UD suit against servicer, but 

not to resolve a title issue. Rather, borrowers alleged dual tracking and 

SPOC violations and sought damages under CC 2924.12. HBOR 

violations are “not within the scope of the unlawful detainer action. 

Indeed, nothing in [CCP 1161a] requires that an unlawful detainer 

plaintiff show that it complied with [HBOR] as part of proving tits 

right to possession.” CCP 1161a only requires UD plaintiffs to show, 

inter alia, the sale complied with foreclosure procedures outlined in CC 

2924, and duly perfected title. A suit based on HBOR violations does 

not, then, “necessarily challenge the validity of the foreclosure sale,” 

and were not fully litigated as part of the UD. Accordingly, the court 

overruled servicer’s demurrer to borrower’s HBOR claims. 

Pleading Requirements: “Issue with [Borrower’s] Mortgage 

Title” Negating Contract Formation is Factual Issue 

Barnett v. Ocwen Loan Servicing, LLC, No. 34-2013-00155929-Cu-

BC-GDS (Cal. Super. Ct. Sacramento Cnty. July 22, 2014): A 

borrower’s factual allegations asserted in the complaint must be taken 

                                            
32 This case was originally summarized in our March 2014 Newsletter, as Bolton v. 

Carrington Mortg. Servs. LLC, No. 34-2013-00144451-CU-OR-GDS (Cal. Super. Ct. 

Sacramento Cnty. Feb. 24, 2014). That opinion established the validity of borrower’s 

dual tracking claim (see above).  
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as true for purposes of evaluating a demurrer. Here, borrower brought 

a breach of contact claim against her servicer, alleging full compliance 

with her TPP and servicer’s breach of borrower’s permanent 

modification. After mailing borrower the permanent modification 

agreement, servicer informed borrower that she was ineligible for the 

modification because “there was ‘an issue with your mortgage title.’” 

Because valid title was a condition precedent to contract formation, 

servicer argued no contract had formed. This “argument is a factual 

one that is not appropriately resolved on demurrer.” Borrower alleged 

full compliance with all TPP requirements, including making TPP 

payments and submitting all required documentation. At the pleading 

stage, these allegations sufficiently state a breach of contract claim 

under West. The court overruled servicer’s demurrer.   

Preliminary Injunction & Bond: Dual Tracked NTS is Void and 

must be Rescinded, Hearsay is Not Evidence of HBOR 

Compliance  

Pugh v. Wells Fargo Home Mortg., No. 34-2013-00150939-CU-OR-

GDS (Cal. Super. Ct. Sacramento Cnty. July 7, 2014): To win a 

preliminary injunction in California state court, a borrower must show 

a likelihood of prevailing on the merits and that they will be more 

harmed if the injunction does not issue, than the servicer would be if 

the injunction did issue. Here, borrowers alleged a valid dual tracking 

claim. After submitting a complete loan modification application, 

borrowers received a denial letter from servicer, but without 

explanation or a notice regarding their appeal period. This, and 

servicer’s subsequent recording of an NTS, violated different aspects of 

HBOR’s dual tracking statute (CC 2923.6(f) and (c), respectively). 

Servicer argued it had remedied its dual tracking violations, since the 

court’s grant of the TRO, by providing borrowers with an appeal period 

and denying their appeal. The court found two problems with this 

reasoning. First, the NTS, by violating HBOR’s dual tracking 

provision, is void and servicer needs to rescind that NTS and re-record 

a valid NTS before moving forward with foreclosure. “In an analogous 

situation under the foreclosure statutes, a filing of a notice of default 

before complying with Civil Code 2923.5 renders the notice void.” 
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Second, servicer submitted no admissible evidence to support a finding 

that it had indeed remedied its dual tracking violations. Servicer’s 

attorney submits a declaration “not based on personal knowledge and 

all documents attached thereto are hearsay.” The court found 

borrowers likely to prevail on their dual tracking claim, and because 

the foreseeable harm to borrowers far outweighs the potential harm to 

servicer, the court granted the preliminary injunction. The court 

ordered borrowers to post a one-time $15,000 bond, as well as $1,600 

monthly payments, the estimated fair market rent for the property.  

CC 2924.17 Claim; Fraud Claim Based on Verbal Forbearance 

Agreement Is Not Subject to Statute of Frauds; Promissory 

Estoppel Claim 

Doster v. Bank of Am., N.A., No. 34-2013-00142131-CU-OR-GDS 

(Cal. Super. Ct. Sacramento Cnty. July 1, 2014): One of the most well-

known aspects of HBOR is its “robo-signing” statute, CC 2924.17. 

Specifically, section (b) requires a servicer to “ensure that it has 

reviewed competent and reliable evidence to substantiate the 

borrower’s default and [its] right to foreclose.” Here, borrower 

adequately pled two separate CC 2924.17 violations. First, servicer 

recorded an NOD, citing borrower’s default, apparently before 

reviewing borrower’s loan information. Specifically, borrower “had fully 

paid under his forbearance agreement,” and was not in default at all. 

The court agreed with borrower that, had servicer verified the 

borrower’s loan status as statutorily required, it would have discovered 

borrower’s forbearance agreement.  Second, borrower alleged that in 

response to his request for servicer to verify its right to foreclose, 

servicer “could not identify the party on whose behalf it was servicing 

the note,” citing two separate entities. The court overruled servicer’s 

demurrer to borrower’s CC 2924.17 claims. 

Fraud allegations require: 1) a misrepresentation; 2) servicer’s 

knowledge of its falsity; 3) intent to induce borrower’s reliance; 4) 

borrower’s actual reliance; and 5) damages. Here, borrower alleged 

servicer falsely promised a forbearance agreement, followed by loan 

modification negotiations, and finally, a modification. In reliance on 
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these promises, borrower tendered over $30,000 to servicer, believing it 

would result in the promised forbearance agreement or modification. 

Borrower alleged servicer never intended to execute a forbearance 

agreement because it “was not the true servicer of the loan.” In 

addition to the significant payment, borrower chose to forgo a deed in 

lieu or an earlier foreclosure (he still would have lost the house, but 

would have saved $30,000). The court found that borrower sufficiently 

alleged intent to induce reliance, actual reliance, and resulting 

damages. The court also rejected servicer’s argument that the statute 

of frauds foils borrower’s fraud claim. The statute of frauds merely 

prevents borrowers from bringing claims to enforce a verbal 

forbearance agreement. It does not prevent borrowers from anchoring 

fraud claims on verbal promises, even if those promises relate to land 

contracts and would—as contracts—be subject to the statute of frauds. 

The court overruled servicer’s demurrer to borrower’s fraud claim. 

To state a claim for promissory estoppel, a borrower must allege: 1) a 

clear and unambiguous promise; 2) reasonable and foreseeable reliance 

on that promise; and 3) actual injury to the alleging party. Here, 

borrower alleged servicer promised to offer him a loan modification and 

to negotiate a “forbearance/modification.” Relying on Aceves v. US 

Bank, 192 Cal. App. 4th 218 (2011), the court found that borrower’s 

allegations regarding the promise to negotiate sufficiently supported 

his promissory estoppel claim. In this amended complaint, borrower 

also pled an unambiguous promise to offer a modification because he 

specified the exact terms of the proposed modification.  Borrower’s 

reliance was detrimental and resulted in damages, for instead of 

allowing servicer to foreclose and “cutting his losses,” he made 

significant payments to servicer. The court overruled servicer’s 

demurrer. 

The Financial Institutions Reform, Recovery, and Enforcement 

Act (FIRREA) Requires Borrowers to Exhaust Administrative 

Remedies before Affirmatively Suing Failed Bank 

Rundgren v. Wash. Mutual Bank, F.A., 760 F.3d 1056 (9th Cir. 

2014): FIRREA “grant[s] ‘the FDIC, as receiver, broad powers to 
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determine claims asserted against failed banks.’” FIRREA maps out a 

precise process by which borrowers may assert claims against failed 

banks outside of the judicial system. Specifically, 12 U.S.C. § 

1821(d)(13)(D) requires borrowers to exhaust administrative remedies 

by requesting relief from the receiver and, if their claim is denied, 

requesting an administrative review. Only then can borrowers bring 

claims against the bank in a state or federal court. Here, borrowers did 

not assert a claim with the FDIC, but instead brought affirmative 

claims against WaMu, a failed bank that was placed into an FDIC 

receivership, in state court. Chase, the current owner and servicer of 

borrowers’ loan, had initiated nonjudicial foreclosure proceedings 

against borrowers, who sued to stop the foreclosure. The Ninth Circuit 

panel found borrowers’ fraud-based claims to be “claims” within the 

meaning of FIRREA’s exhaustion statute, and not “affirmative 

defenses” as borrowers argued. In nonjudicial foreclosures, a 

borrower’s affirmative suit can bar or stop an impending foreclosure, 

but it is still an affirmative suit, not a defense. And because borrowers’ 

claims relate to WaMu’s “act or omission,” the Ninth Circuit affirmed 

the district court’s finding that FIRREA applies to borrowers’ claims 

and borrowers had not exhausted FIRREA’s administrative remedies. 

The panel dismissed the suit for lack of jurisdiction.   

TILA Rescission Rights: Ninth Circuit Declines to Extend 

Yamamoto; Equitable Tolling of RESPA’s SOL 

Merritt v. Countrywide Fin. Corp., 759 F.3d 1023 (9th Cir. 2014): 

Under TILA’s rescission provision, a borrower exercising their 

rescission rights must first notify the creditor of his or her intent to 

rescind. Once the creditor returns the security interest, the borrower 

must tender the property to the creditor. The goal, basically, is to 

return the parties to their original, pre-loan positions. This rescission 

sequence “shall apply except when otherwise ordered by a court.” Here, 

borrowers exercised their rescission rights on a mortgage loan and 

with a home equity line of credit (“HELOC”). When their lender did not 

respond to the rescission, borrowers filed suit. Borrowers did not allege 

in their complaint, however, that they tendered their HELOC payment 

to their lender before filing suit. The district court therefore dismissed 
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borrower’s TILA claim. This district court ruling dangerously extended 

Yamamoto v. Bank of New York, 329 F.3d 1167 (9th Cir. 2003). The 

Yamamoto court held that district courts may require borrowers to 

provide evidence of their ability to tender the rescinded loan as a 

condition of defeating a creditor’s summary judgment motion. The 

Merritt district court extended that holding to require borrowers to 

plead tender in their complaint, just to survive the pleading stage. The 

Ninth Circuit panel reversed, holding that alleging tender, or the 

ability to tender, is not required to support a rescission claim at the 

pleading stage. Moreover, the panel held that courts may only alter 

TILA’s statutory rescission sequence (requiring tender before 

rescission, for example) at the summary judgment stage. Even then, 

courts may do so only on a case-by-case basis once the creditor has 

established a potentially viable defense. 

RESPA prohibits settlement-service providers, like real estate agencies 

and title insurers, from accepting fees or kickbacks for business 

referrals. Borrowers must bring their claims within one year of the 

violation. Here, borrowers sued almost three years after loan 

origination. The district court dismissed borrower’s RESPA claim as 

time-barred without considering whether equitably tolling may apply 

to when borrowers actually received their loan documents. Here, the 

loan documents revealed the alleged mark-ups that tipped borrowers 

off to the alleged appraisal kickback scheme. The Ninth Circuit panel 

vacated the dismissal, holding that, despite RESPA’s SOL, equitable 

tolling may apply to suspend the SOL until the borrower discovers (or 

has a reasonable opportunity to discover) the alleged violations. “Just 

as for TILA claims, district courts may evaluate RESPA claims case-

by-case ‘to determine if the general rule [of limitations] would be 

unjust or frustrate the purpose of the Act.’” The panel remanded for 

reconsideration. 

Preliminary Injunction & Bond: “Complete Application” & 

HBOR’s National Mortgage Settlement (NMS) Safe Harbor 



349 

 

Gilmore v. Wells Fargo Bank, N.A., 2014 WL 3749984 (N.D. Cal. 

July 29, 2014):33 In the Ninth Circuit, a borrower seeking a 

preliminary injunction must show, inter alia, at least serious questions 

going to the merits of their claim: here, a dual tracking claim. 

Borrower submitted an allegedly complete application, using only his 

income information, as instructed by a servicer representative. Instead 

of processing the application, servicer called borrower repeatedly to 

request unnecessary income information from borrower’s live-in 

girlfriend. Servicer’s requests were confusing and not made in writing, 

as was its practice in the past. Servicer also sent borrower a letter 

openly admitting to dual tracking: “Foreclosure is active and a 

foreclosure sale date is currently scheduled . . . . However, your 

mortgage loan is currently being reviewed for possible payment 

assistance . . . .” Finally, servicer never provided borrower a written 

denial. Proceeding with the scheduled sale then, would violate HBOR’s 

dual tracking statute. The court found “at least serious questions” 

regarding the completeness of borrower’s application and granted the 

preliminary injunction. Bond was set at borrower’s previous monthly 

mortgage payments ($1,800), paid to a trust, not directly to servicer.   

As long as the NMS is in place, a signatory that is NMS-compliant, 

with respect to the individual borrower bringing suit, is not liable for 

various HBOR violations, including dual tracking. CC § 2924.12(g). 

Here, servicer proffered three arguments invoking the NMS safe 

harbor, none of which worked. First, servicer argued its compliance 

with the NMS is more or less presumed, and that borrower bears the 

burden of proving servicer was not compliant. The court disagreed, 

rightly reading the HBOR safe harbor as an affirmative defense and 

NMS compliance to be proved by the servicer. Second, servicer argued 

it was compliant. The court found two possible NMS violations to 

defeat this argument: 1) servicer did not provide an online portal for 

borrower to check the status of his application; and 2) servicer dual 

tracked borrower by proceeding with foreclosure when he had 

                                            
33 This case originally appeared in our July 2014 Newsletter, where the court granted 

a TRO. Gilmore v. Wells Fargo Bank, N.A., 2014 WL 2538180 (N.D. Cal. June 5, 

2014) (see above). This is the follow-up preliminary injunction hearing. 
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submitted an application more than 37 days pre-sale. Finally, and 

somewhat uniquely, servicer “argue[d] that its compliance can only be 

determined according to the report issued by the [national NMS] 

monitor. . . . [and to] the extent that [HBOR] is interpreted to create a 

different standard of ‘compliance’ that is not in the NMS, . . . allowing 

California courts to interpret the NMS would invade the District of 

Columbia court’s exclusive jurisdiction.” This court disagreed with 

servicer’s jurisdictional interpretation, finding HBOR’s safe harbor 

provision crystal clear: “The plain meaning of that [safe harbor 

provision] demonstrates that a defendant must comply with the terms 

with respect to the borrower in question.” There is no ambiguity to be 

interpreted. Further, the national NMS monitor “does not govern the 

administration of California law.” The court quickly dispatched with 

servicer’s NMS-related arguments. 

Diversity Jurisdiction: Trustee’s Nonmonetary Status & 

Amount in Controversy 

Fisk v. Specialized Loan Servicing, LLC, 2014 WL 3687312 (C.D. 

Cal. July 24, 2014): A defendant may remove a state action to federal 

court based on diversity jurisdiction if the amount in controversy 

exceeds $75,000 and the claim(s) arise between citizens of diverse 

(different) states. Diversity jurisdiction requires complete diversity 

between all opposing parties and the defendant bears the burden of 

showing that removal is proper. Here, a California citizen brought 

state HBOR claims against her servicer and the foreclosing trustee. 

Servicer, a citizen of Delaware and Colorado, removed the case to 

federal court. The complaint identified trustee as a Texas company 

“but [did] not provide any further allegations regarding its citizenship.” 

Nor did servicer “elaborate” on trustee’s citizenship in the notice of 

removal or their opposition to borrower’s motion to remand. In sum, 

servicer did not prove complete diversity between the borrower and 

trustee. The court also rejected servicer’s argument that trustee’s 

citizenship “is irrelevant for jurisdiction purposes” because trustee 

filed an uncontested declaration of nonmonetary status. Rather, the 

court found, such entities are still bound by any nonmonetary aspects 

of the judgment, and “the citizenship of [trustee] may not be ignored 
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for diversity purposes because it has filed a Declaration of 

Nonmonetary status.” Even if diversity had been established, the court 

found servicer had failed to show, by a preponderance of the evidence, 

that the amount in controversy exceeded $75,000. Servicer argued the 

value of the subject property currently in foreclosure (but not yet sold) 

should constitute the amount in controversy. While that valuation may 

be accurate for cases where borrowers seek to quiet title or rescind 

their loan, borrower here seeks damages “in an unspecified amount” 

and injunctive relief related to her HBOR claims. As such, servicer has 

not proven that the amount in controversy exceeds the statutory 

requirement. The case was remanded.  

Diversity Jurisdiction: Filing Notice of Removal Required for 

Removal to Take Effect 

Roberts v. Greenpoint Mortg. Funding, 2014 WL 3605934 (C.D. 

Cal. July 22, 2014): A defendant may remove a state action to federal 

court if the federal court has subject matter jurisdiction (“SMJ”) over 

the matter. Federal courts can exercise SMJ in two ways: 1) over a 

federal claim; or 2) over a state claim arising between citizens of 

diverse (different) states. If it appears, at any time before final 

judgment, that the federal court lacks SMJ, that court must remand 

the case to state court. Diversity jurisdiction requires complete 

diversity between all opposing parties and the defendant bears the 

burden of showing that removal is proper. Here, a California borrower 

brought state law claims in state court against his servicer and the 

trustee conducting the foreclosure sale, a California company. As 

allowed by California law, trustee filed a Declaration of Non–Monetary 

Status under CC 2924l. Servicer then removed the case to federal court 

based on diversity, arguing that trustee’s California citizenship was 

irrelevant to the court’s diversity analysis because the Declaration 

rendered trustee a “nominal” party. Borrowers, however, filed a timely 

objection to the Declaration before servicer filed its notice of removal 

with the state court, a necessary part of making a removal effective. 

And because original federal jurisdiction must exist at the time 

removal became effective, borrower’s timely objection thwarted 

servicer’s removal attempt. Relatedly, borrower’s objection renders 

http://web2.westlaw.com/find/default.wl?mt=Westlaw&db=1000200&docname=CACIS2924L&rp=%2ffind%2fdefault.wl&findtype=L&ordoc=2033891096&tc=-1&vr=2.0&fn=_top&sv=Split&tf=-1&pbc=D4AC9793&rs=WLW14.04
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trustee’s participation in the action necessary, and its citizenship an 

indispensable part of the court’s diversity analysis. Failing to find 

complete diversity, then, the court granted borrower’s motion to 

remand. 

Viable Pre-NOD Outreach and UCL Claims; Failed “Authority 

to Foreclose” Claim; Dual Tracking Claim Must Assert Specific 

Facts to Support “Complete” Application 

Woodring v. Ocwen Loan Servicing, LLC, 2014 WL 3558716 (C.D. 

Cal. July 18, 2014): Servicers must contact (or diligently attempt to 

contact) borrowers at least 30 days before recording an NOD to assess 

the borrowers’ financial situation and explore foreclosure alternatives. 

Servicers must include a declaration of their compliance with this pre-

NOD outreach requirement with the recorded NOD. Here, servicer’s 

NOD declaration attested to its compliance. Borrower, however, 

specifically alleged that servicer never contacted her or made efforts to 

contact her. At the pleading stage, this clear factual contradiction was 

enough to defeat servicer’s motion to dismiss. Borrower’s multiple loan 

modification applications did not change the court’s calculus because 

borrower also alleged servicer “failed to respond meaningfully” to these 

applications. There was no pre-NOD discussion, in other words. 

Finally, servicer’s continual postponement of the foreclosure sale does 

not leave borrower without a remedy. Both a sale postponement and a 

servicer’s compliance with the statute—the actual pre-NOD outreach—

are essential parts of a CC 2923.5 remedy. Servicer has made no 

attempts to discuss foreclosure alternatives with borrower, so it has 

yet to remedy its statutory violation. The court denied servicer’s MTD. 

CC 2924(a)(6) restricts “the authority to foreclose” to the beneficiary 

under the DOT, the original or properly substituted trustee, or a 

designated agent of the beneficiary. When a substitution of trustee is 

executed after an NOD is recorded, but before an NTS is recorded, 

servicers must mail a copy of the substitution to anyone who should 

receive a copy of the NOD, and include an affidavit of compliance with 

this requirement. CC § 2934a(c). Here, the servicer mailed a copy of 

the substitution of trustee, and an affidavit, to all relevant parties 
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prior to recording the NTS. The court therefore dismissed borrower’s 

CC 2924(a)(6) claim. 

Servicers may not move forward with foreclosure while a borrower’s 

complete, first lien loan modification is pending. The “completeness” of 

an application is determined by the servicer. CC § 2923.6(h). Here, 

borrower alleged she had “submitted ‘a multitude of complete’ first lien 

loan modification applications within the meaning of [CC] 2923.6(c)” to 

her servicer. She did not provide, however, further factual support 

such as the dates of her submissions or any documents showing that 

servicer deemed her applications “complete.” The court dismissed 

borrower’s dual-tracking claim but granted her leave to amend to 

allege specific facts supporting her complete application claim. 

To have UCL standing, a borrower must suffer an injury-in-fact and 

lost money or property as a result of alleged unfair competition. Here, 

borrower alleged servicer’s failure to engage in pre-NOD outreach 

caused her to “suffer[ ] ‘pecuniary loss’ . . . due to the imposition of 

‘unjustifiable foreclosure fees.’” Although an actual foreclosure sale has 

not yet occurred, this court concluded that the initiation of foreclosure 

proceedings satisfies the injury-in-fact requirement and confers UCL 

standing. The court denied servicer’s MTD. 

 

Breach of Permanent Modification, Damages 

Le v. Bank of New York Mellon, 2014 WL 3533148 (N.D. Cal. July 

15, 2014): To allege breach of contract, a borrower must show, inter 

alia, the existence of a contract and damages. Here, borrower alleged 

servicer sent him a Loan Modification Agreement that permanently 

modified his mortgage, requiring interest-only payments for ten years 

and establishing a stable interest rate for seven years. Borrower signed 

and returned the agreement to servicer and commenced making 

modified payments. Soon after, servicer sent borrower letters referring 

to significant arrears and a higher monthly payment. Over a year after 

one of borrower’s early modified payments, servicer returned the 

payment as insufficient. Borrower applied for subsequent 
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modifications until finally a new servicer initiated foreclosure 

proceedings. Borrower brought contract-related claims against the 

original servicer, which the court agreed were valid. The Loan 

Modification Agreement was a contract with specific terms and 

borrower had adequately pled damages. Servicer’s modification breach 

directly caused the current foreclosure proceedings – the NOD referred 

to a default on principal and interest and, under the agreement, 

borrower was only required to pay interest during the artificial default 

period. The default, then, would not exist absent servicer’s failure to 

accept borrower’s modified payments. Nor are damages limited to 

borrower’s returned payment, as servicer argued. Instead, borrower 

lost the stability of his interest rate, accrued late fees, and damaged 

his credit. Borrower’s default alone, over $200,000, constitutes 

damages because servicer caused the default. Lastly, borrower’s 

arrears likely “hindered” his attempts at other modifications. The court 

denied servicer’s motion to dismiss borrower’s contract-related claims.  

Servicing Transfer Notice Requirements under TILA: 

Equitable Tolling, Actual & Statutory Damages 

Vargas v. JP Morgan Chase Bank, N.A., 30 F. Supp. 2d 945 (C.D. 

Cal. 2014): TILA requires any new creditor or assignee of a debt to 

notify the borrower in writing of the transfer or assignment of a loan. 

Borrowers have a private right of action to recover damages for 

violations of this TILA provision, but must bring their claims within 

one year of the violation. This statute of limitations is subject to 

equitable tolling, however, in limited circumstances. A borrower must 

allege specific facts explaining his failure to discover the violation 

within the statutory period. Here, borrower’s loan was transferred in 

2011 without proper notice. Borrower did not file his TILA claim until 

2014, arguing the SOL should toll as he was unaware of assignee’s 

claimed ownership interest because he did not receive the required 

copy of the assignment. Further, he argued he was not obliged to check 

the recorder's office for evidence of any transfer. Essentially, borrower 

alleged the violation itself constituted the conditions necessary for 

equitable tolling. The court disagreed, noting that “the violation and 

tolling are not one and the same.” Tolling the SOL whenever a 
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borrower alleged improper disclosures would effectively render the 

SOL meaningless. The court granted servicer’s MTD on the SOL issue.  

A transferee servicer (assignee) must notify the borrower of a loan’s 

transfer, in writing, within 30 days. 15 U.S.C. § 1641(g). To recover 

actual damages for violations of this TILA provision, borrowers must 

show they detrimentally relied on the failed disclosure. They must, in 

other words, demonstrate how knowledge of the transfer would have 

resulted in a benefit to them, or conversely, how their lack of 

knowledge of the transfer proved detrimental. Here, borrower alleged 

his loan was assigned in 2013 (a separate assignment from the 2011 

transfer, discussed above) without proper notice. He further claimed 

proper notice would have given him ample time to protect his “property 

interests.” The court disagreed; borrower failed to demonstrate a 

causal connection between the transferee servicer’s failure to disclose 

the transfer and borrower’s property interests. Borrower is entitled to 

statutory damages, however. While acknowledging the split among 

district courts as to whether a borrower must plead actual damages to 

also recover statutory damages, the court followed central district 

precedent and allowed borrower’s independent recovery of statutory 

damages under a plain reading interpretation of 15 U.S.C. § 1640.  

 

Valid Former CC 2923.5 Claim with No Pending Sale 

Tavares v. Nationstar Mortg., LLC, 2014 WL 3502851 (S.D. Cal. 

July 14, 2014): Former CC 2923.5 required servicers to contact 

borrowers (or to diligently attempt to contact borrowers) to discuss 

their financial situation and possible foreclosure options and to then 

wait 30 days before filing an NOD. The only available remedy was a 

postponement of the foreclosure sale to allow for the statutorily 

required discussion. Here, borrowers alleged servicer made no actual 

or attempted contact prior to recording the NOD. The court accepted 

this allegation at the pleading stage and denied servicer’s motion to 

dismiss. In so doing, the court rejected servicer’s arguments that: 1) its 

NOD declaration, subject to judicial notice, establishes CC 2923.5 
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compliance; 2) the five-year, continual postponement of the trustee’s 

sale renders borrowers’ claim without a remedy; and 3) a computer 

printout of a letter allegedly sent to borrowers shows servicer’s CC 

2923.5 compliance. On the last point, the court pointed out that 

nothing in the printout indicates that the letter was actually sent or 

received by borrowers.  

Diversity Jurisdiction: Timing of Trustee’s Nonmonetary 

Status Filing & Meaning of a “Nominal” Party 

Pardo v. Sage Point Lender Servs., LLC, 2014 WL 3503095 (S.D. 

Cal. July 14, 2014): A defendant may remove a state action to federal 

court based on diversity jurisdiction if the claim(s) arise between 

citizens of diverse (different) states. The defendant bears the burden of 

showing that removal is proper and “all grounds for removal must be 

stated in the notice of removal.” In evaluating diversity, federal courts 

“disregard nominal  . . . parties and [evaluate diversity] jurisdiction 

only upon the citizenship of real parties to the controversy.” In the 

foreclosure context, CC 2924l allows trustees to file a Declaration of 

Nonmonetary Status,” basically excusing them from the lawsuit. 

Trustees are therefore frequently considered “nominal” parties. Here, a 

Californian borrower brought state-law claims against the foreclosing 

trustee, also a “citizen” of California. Evaluating the parties’ diversity, 

the court analyzed whether the trustee’s nonmonetary status rendered 

it a nominal party, which would have allowed the court to discount its 

Californian citizenship for diversity purposes and ensured removal. 

The court agreed with borrower, however, that trustee had not met its 

removal burden for three reasons. First, the court granted that filing a 

Declaration of Nonmonetary Status may grant a trustee nominal 

status, but only if filed properly. Under CC 2924l, fifteen days must 

pass—without plaintiffs’ objection—before the Declaration is effective. 

Here, defendants removed the case to federal court a mere six days 

after trustee filed its Declaration, which therefore had “no effect at the 

time of removal.” Second, just because trustees are “often” considered 

nominal parties does not mean they should be considered such in every 

instance. Here, for example, borrower “actually su[ed trustee] for 

wrongdoing, not merely as a formal party in order to facilitate 
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collection.” Unlike true nominal parties then, this trustee has 

something “at stake” in the litigation. Finally, the court refused to 

consider trustee’s additional arguments not included in the notice of 

removal. The court remanded the case. 

Borrowers Fraudulently Induced to Sign Unfavorable 

Modification with Promises of a Better Mod in the Future; 

Equitable Tolling Analysis on Promissory Estoppel Claim; UCL 

Causation 

Peterson v. Wells Fargo Bank, N.A., 2014 WL 3418870 (N.D. Cal. 

July 11, 2014): Fraud claims have a heightened pleading standard that 

requires borrowers to allege “the who, what, when, where, and how” of 

the alleged fraudulent conduct. Here, borrower pled his servicer 

fraudulently induced him to agree to a financially burdensome 

“modification” agreement, promising that a better modification would 

be forthcoming in one year and would “negate” the unfavorable terms 

of the first modification. No new modification was granted and 

borrower now faces foreclosure. Borrower met the heightened pleading 

standard: 1) he identified the servicer representative who made the 

fraudulent promise by name; 2) the month and year of the promise; 3) 

where the promise was made (over the phone); and 4) the “what” and 

“how” –the exact representations servicer made and how they never 

came to pass. The court also found that borrower had adequately pled 

damages resulting from servicer’s fraudulent promise: borrower’s 

attorney’s fees and accumulating late fees. The court denied servicer’s 

motion to dismiss borrower’s fraud claim.  

There is a two-year statute of limitations for promissory estoppel 

claims, unless the borrower can take advantage of equitable tolling. 

“Generally, a litigant seeking equitable tolling bears the burden of 

establishing two elements: 1) that he has been pursuing his rights 

diligently; and 2) that some extraordinary circumstances stood in his 

way.” Here, borrower alleged that servicer reneged on its promise more 

than two years before borrower initiated his suit. He argued for 

equitable tolling, however, because servicer kept stringing him along 

after its initial denial of a second loan modification, urging borrower to 
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“try again later.” The court accepted servicer’s argument that these 

representations were statutorily required because servicer was 

“obligated to continue to consider borrowers for loan modification 

options as long as programs remain available.” Borrower could not 

show, then, that extraordinary circumstances stood in his path toward 

litigation. The court granted servicer’s motion to dismiss borrower’s 

promissory estoppel claim as time-barred. 

Viable UCL claims must establish that the borrower suffered economic 

injury caused by defendant’s misconduct. Here, borrower’s valid fraud 

claim served as a basis for their “unlawful” prong UCL cause of action. 

Further, this court adopted the view that borrowers may allege 

“causation more generally” at the pleading stage. Here, for example, 

borrower alleged he spent financial resources improving the property, 

relying on servicer’s promise that a better modification would be 

granted in the near future. At the pleading stage, this allegation was 

enough to establish UCL standing. The court denied servicer’s MTD. 

Debt Collector, as Third-Party Contractor and Agent for HOA, 

May be Liable under FDCPA & UCL for Davis-Stirling 

Violations 

Hanson v. JQD, LLC, 2014 WL 3404945 (N.D. Cal. July 11, 2014):34 

California’s Davis-Stirling Act “regulates a [home owner association’s 

(HOA)] ability to collect debts owed by its members.” Specifically, 

HOAs may not “impose or collect an assessment or fee that exceeds the 

amount necessary to defray the costs for which it is levied,” or refuse a 

homeowner’s partial debt payment. Further, an HOA may only recover 

“reasonable costs incurred in collecting the delinquent assessment,” 

and capped late fees and interest. In other words, an HOA cannot 

profit from debt-collection. California courts have interpreted the Act 

to mean: 1) while an HOA cannot profit from debt collection, third-

party debt-collectors hired by an HOA are not so restricted; and 2) a 

                                            
34 This case originally appeared in our March 2014 Newsletter as Hanson v. Pro 

Solutions, 2014 WL 644469 (N.D. Cal. Feb. 19, 2014). In that case, the court 

dismissed homeowners’ FDCPA and UCL claims with leave to clarify the distinct 

aspects of the debt-collector’s activities that violated the FDCPA and UCL, vis-à-vis 

the constraints imposed on the HOA by the Davis-Stirling Act. 
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debt-collector’s fees, while legal, cannot “exceed the [HOA’s] costs.” 

Here, the HOA hired a third-party debt-collector to recover 

homeowner’s delinquent assessments. The debt-collector provided “No 

Cost Non-Judicial Collections” (emphasis added), charging 

homeowners directly for any costs associated with collecting delinquent 

fees. In this particular debt-collection attempt, debt-collector charged 

homeowner “collection fees,” “vesting costs,” “management collection 

costs” and “other charges.” These fees would have clearly violated the 

Davis-Stirling Act had the HOA charged them. On a previous motion 

to dismiss, the court decided that a debt-collector participating in these 

activities, as an agent for the HOA, could also violate the Act. The 

court concluded that a third-party debt collector’s rights cannot exceed 

those of the HOA that hired them because the debt-collector has no 

independent rights against the homeowner. The “right” to impose debt 

collection fees stems directly from the HOA’s right to do so. On this 

second motion to dismiss, the court echoed its prior reasoning: “If the 

Davis-Stirling Act prohibits an HOA from engaging in a particular 

debt collection practice, the [HOA] cannot circumvent the act’s 

protections simply by employing [the third-party debt collector] as its 

agent.” The court found all of debt-collector’s business practices at 

issue here to violate the Davis-Stirling Act and provide the basis for 

homeowner’s FDPCA and UCL claims. Specifically, debt-collector had 

charged homeowner fees “never incurred” by the HOA; charged 

prohibited late fees and interest rates; initiated foreclosure when 

homeowner owed less than the statutory minimum ($1,800); refused to 

accept homeowner’s partial payments;35 and failed to apply 

homeowner’s payments to her assessment debt. The court denied debt-

collector’s motion to dismiss homeowner’s complaint. 

Preliminary Injunction & Bond: Denied on “Document & 

Submit” Requirements, Granted on SPOC Claim 

Shaw v. Specialized Loan Servicing, LLC, 2014 WL 3362359 (C.D. 

Cal. July 9, 2014): In the Ninth Circuit, a borrower seeking a 

                                            
35 See Huntington Cont’l Town House Ass’n, Inc. v. JM Tr., 222 Cal. App. 4th Supp. 

13 (2014) (summarized in our February 2014 Newsletter, above). 
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preliminary injunction must show, inter alia, at least serious questions 

going to the merits of their claim: here, a dual tracking claim. Dual 

tracking protections are afforded to borrowers who submit a second 

modification application if they can “document” and “submit” to their 

servicer a “material change in financial circumstances.” Here, borrower 

agreed to a permanent modification pre-HBOR and then applied for a 

second modification post-HBOR. Though borrower alleged in his ex 

parte preliminary injunction application that he was discharged from 

bankruptcy, lost income and health benefits, and that he submitted 

these financial changes to his servicer, he did not provide evidence that 

he actually submitted specific documentation to his servicer. As other 

courts have found, this court reasoned that alleging a change in 

financial circumstances in a complaint (or PI application) does not 

fulfill the “document” and “submit” requirements of CC 2923.6(c). The 

court denied borrower a PI based on his dual tracking claim.  

HBOR requires servicers to provide a single point of contact (SPOC) 

“[u]pon request from a borrower who requests a foreclosure prevention 

alternative.” CC § 2923.7(a). SPOCs may be an individual or a “team” 

of people and have several responsibilities, including informing 

borrowers of the status of their applications and helping them apply 

for all available loss mitigation options. Here, borrower pled he 

specifically requested a SPOC “more than once,” and was shuffled from 

one unknowledgeable representative to another. On several occasions, 

he could not even speak with a person, but was sent directly to an 

automated recording. No one could provide him with the status of his 

loan or modification application. These allegations sufficiently stated a 

SPOC claim. After finding irreparable harm, that the balance of 

hardships tips in borrower’s favor, and the public interest of allowing 

homeowners “the opportunity to pursue what appear to be valid claims 

before they are evicted from their homes,” this court granted 

borrower’s request for a preliminary injunction. The court set the bond 

at borrower’s monthly mortgage payments under his first, pre-HBOR 

modification level. 

A SPOC “Team” Must Still Perform Statutory Duties; 

Rescinding an NOD Cures Dual Tracking Violation 
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Diamos v. Specialized Loan Servicing, LLC, 2014 WL 3362259 

(N.D. Cal. July 7, 2014): HBOR requires servicers to provide borrowers 

with a “single point of contact,” or SPOC, during the loan modification 

process. SPOCs may be an individual or a “team” of people and have 

several responsibilities, including: facilitating the loan modification 

process and document collection, possessing current information on the 

borrower’s loan and application, and having the authority to take 

action, like stopping a sale. Importantly, each member of a SPOC team 

must fulfill these responsibilities. Here, borrower was encouraged to 

submit four loan modification applications by several servicer 

representatives and received “conflicting information by multiple 

[servicer] employees.” The court disagreed with servicer that borrower 

had to allege these representatives were not a SPOC team to 

successfully state a SPOC claim. Rather, borrower need only plead 

“sufficient facts to reasonably support the inference that the person 

she spoke with regarding her loan modification were not members of a 

team.” Borrower adequately pled those facts: none of the 

representatives she spoke with had the “‘knowledge and authority’ to 

perform the required statutory responsibilities.” No one could provide 

her with a “straight answer” on the status of her application(s). The 

court dismissed the complaint on jurisdiction grounds, but allowed that 

if borrower can correct those pleading issues, she has a valid SPOC 

claim. 

“A mortgage servicer . . . shall not be liable for any [HBOR] violation 

that it has corrected and remedied prior to the recordation of a 

trustee's deed upon sale . . . .” CC § 2924.12(c). Here, servicer 

improperly recorded an NOD while borrower’s first lien loan 

modification application was pending, violating HBOR’s dual tracking 

provision. Servicer argued their rescission of the NOD mooted 

borrower’s dual tracking claim and the court agreed. “By rescinding 

the [subject] notice of default, [servicer] is currently free of liability 

stemming from recording that [NOD].” This holding provides support 

for advocates arguing that rescission of an NOD or NTS is necessary 

before a servicer may move forward with the foreclosure process—
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simply denying a borrower’s modification and then moving ahead with 

sale is insufficient to “correct and remedy” an invalid NOD or NTS. 

A National Bank May Invoke HOLA to Defend its Own Conduct 

Hayes v. Wells Fargo Bank, N.A., 2014 WL 3014906 (S.D. Cal. July 

3, 2014): The Home Owners’ Loan Act (HOLA) and the (now defunct) 

Office of Thrift Supervision (OTS) governed lending and servicing 

practices of federal savings banks. HOLA and OTS regulations 

occupied the field, preempting any state law that regulated lending 

and servicing. Here, borrower brought a UCL claim against her 

servicer, a national bank, alleging improper escrow fees. Normally, 

national banks are regulated by the National Banking Act and Office 

of the Comptroller of the Currency (OCC) regulations. Under those 

rules, state laws are only subject to conflict preemption and stand a 

much better chance of surviving a preemption defense. Borrower’s loan 

originated with a federal savings association, which then assigned the 

loan to Wachovia, which merged with Wells Fargo, a national bank. 

Rather than apply the HOLA preemption analysis to a national bank 

without evaluating that logic, this court acknowledged the “growing 

divide in the district courts’ treatment of this issue” and its three 

different options: 1) HOLA preemption follows the loan, through 

assignment and merger; 2) national banks can never invoke HOLA; or 

3) application of HOLA should depend on the nature of the conduct at 

issue—the federal savings association’s conduct can be defended with 

HOLA preemption, but the national bank’s conduct cannot. Here, the 

court chose the first option, relying on the reasoning in Metzger v. 

Wells Fargo Bank, N.A., 2014 WL 1689278 (C.D. Cal. Apr. 28, 2014). In 

a footnote, the court summed up the basis the Metzger court’s 

reasoning as: the OTS’s “opinion letters, the rationale behind the 

HOLA preemption regulation, and the fact that [borrowers] agreed 

that the loan would be governed by HOLA” at loan origination. 

Applying HOLA field preemption, the court found borrower’s UCL 

claim preempted because it was based in improper escrow allegations, 

and escrow accounts are specifically named as preempted in the OTS 

regulations. The court dismissed borrower’s action.  
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FCRA & CCRAA: Borrower Sufficiently Pled “Inference” That 

Servicer Misreported Credit Information, Damages 

Giessen v. Experian Info. Solutions Inc., 2014 WL 4058419 (C.D. 

Cal. July 2, 2014): The Federal Credit Reporting Act (FCRA) requires 

that, upon notice from a credit reporting agency (CRA), “furnishers” of 

credit information (including servicers), “modify, delete, or 

permanently block the reporting of information the furnisher finds to 

be ‘inaccurate or incomplete.’” California’s Consumer Credit Reporting 

Agencies Act (CCRAA) gets at the same issue: “[a] person shall not 

furnish information on a specific transaction or experience to any 

consumer credit reporting agency if the person knows or should know 

the information is incomplete or inaccurate.” This case involves 

somewhat of a twist to the usual fact-pattern: borrowers alleged their 

servicer claimed it actually complied with the FRCA and CCRAA by 

notifying CRAs that borrowers were not actually late on their 

mortgage payments. Servicer claimed the CRA improperly continued to 

report borrower’s loan delinquent. Borrowers disagreed, alleging that 

servicer must have miscommunicated with the CRAs, or failed to 

conduct a “reasonable investigation” into the credit dispute. The court 

agreed with borrowers: although their complaint was “modest in 

detail,” borrowers created enough of an inference that servicer 

breached one or more of its statutory duties and continued to report 

the loan delinquent after borrowers disputed the report. Therefore, the 

court declined to dismiss borrowers’ FCRA and CCRAA claims. The 

court also rejected servicer’s argument that borrowers’ alleged 

emotional distress cannot constitute damages. Damages for mental 

and emotional distress are recoverable under both the FCRA and 

CCRAA, and borrowers need not allege they were denied credit or that 

inaccurate information was sent to third parties to recover those 

damages. Both statutes also provide for punitive damages, appropriate 

for the reckless behavior alleged here. The court found borrower’s 

allegations sufficient to state a claim for punitive damages. 

Viable Contract Claims for Failure to Provide Foreclosure 

Notices & Reinstatement Figure  
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Siqueiros v. Fed. Nat’l Mortg. Ass’n, 2014 WL 3015734 (C.D. Cal. 

June 27, 2014): To state a breach of contract claim, a borrower must 

allege: 1) the existence of a contract; 2) borrower’s performance or 

excused nonperformance; 3) servicer’s breach; and 4) resulting 

damages. The breach must be “a substantial factor in causing the 

damages.” Here, borrower alleged her servicer breached her DOT by 

failing to provide her with an NOD or NTS before the foreclosure sale. 

Under the DOT, those notices were required to be “delivered to 

Borrower’s notice address” or to “the Property Address,” and “deemed 

to have been given to Borrower when mailed by first class mail.” 

Servicer mailed the NOD and NTS to an address completely unrelated 

to the property or to borrower (notices were also faxed to a number 

unconnected to borrower). As a result, borrower discovered the 

foreclosure sale after it occurred. The court concluded that the 

servicer’s alleged failure to send the notices to the borrower’s address 

was “a substantial factor” in causing her damages: the loss of her 

home. The court rejected servicer’s argument that borrower’s pre-

notice default absolved servicer of its obligation to provide foreclosure 

notices. The court also rebuffed servicer’s argument that the DOT only 

required it to “mail[ ] something somewhere.” Borrower also pled a 

second successful breach claim related to servicer’s failure to timely 

provide her with a reinstatement amount. The DOT required servicer 

to provide a reinstatement figure “five days before sale of the 

Property,” allowing borrower an opportunity to cure the default and 

avoid foreclosure. Servicer, however, refused to give her the exact 

amount until it was too late. The court agreed with borrower that this 

allegation sufficiently stated a breach of contract claim. Accordingly, 

the court denied servicer’s motion to dismiss borrower’s breach of 

contract claim to the extent it related to servicer’s failure to provide 

foreclosure notices and a reinstatement figure. 

The implied covenant of good faith and fair dealing is read into every 

contract and prevents one party from depriving the other of the 

benefits imparted by the contract. To distinguish it from a straight 

breach of contract claim, the good faith claim must allege “something 

beyond breach of the contractual duty itself.” Here, the court found 
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servicer’s failure to give borrower a timely reinstatement figure 

provided the basis for her viable good faith and fair dealing claim. 

Servicer’s failure frustrated borrower’s ability to benefit from the DOT 

by reinstating her loan and avoiding foreclosure. The court disagreed 

with servicer that, in the absence of a clear reinstatement amount 

from servicer, borrower should have paid the amount listed in the 

NOD. That was impossible in this case, where borrower never received 

an NOD. Accordingly, the court denied the motion to dismiss 

borrower’s good faith and fair dealing claim, but only as it related to 

the reinstatement figure. 

FHA Loans: Borrowers May Bring Post-Sale, Equitable Claims 

on Breach of Contract Theory; Inequitable Exception to Tender 

Rule; Foreclosing is not “Debt Collection” under FDCPA 

Fonteno v. Wells Fargo Bank, 228 Cal. App. 4th 1358 (2014): Deeds 

of trust in FHA-insured mortgages incorporate by reference HUD 

servicing requirements servicers must comply with before initiating 

foreclosure. One of those requirements is a face-to-face meeting 

between borrower and servicer. Without this meeting (or attempt to 

make contact) the lender is prevented from initiating foreclosure 

proceedings. 24 C.F.R. § 203.604. In Pfeifer v. Countrywide Home 

Loans, 211 Cal. App. 4th 1250 (2012), the Court of Appeal held 

borrowers may use violations of FHA requirements defensively to bring 

equitable, pre-foreclosure claims. Here, borrowers brought equitable 

claims to unwind a completed foreclosure sale based on servicer’s 

failure to comply with the face-to-face meeting requirement and 

resulting DOT breach. The Court of Appeal extended its holding in 

Pfeifer (or “clarif[ied]” it) to apply to all equitable claims, both pre- and 

post-foreclosure, as opposed to claims for damages. Borrowers, then, 

may use FHA violations defensively, as a shield to prevent or unwind a 

foreclosure sale; they may not use FHA violations affirmatively, as a 

sword to recover damages.       

Borrowers bringing equitable claims to prevent or unwind foreclosure 

sales must tender the amount due on their loan. There are several 

exceptions to this rule, including where the allegations, if true, would 
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render the foreclosure sale void (as opposed to voidable), or when it 

would be inequitable to require tender. Here, the court did not reach 

the question of whether this foreclosure was potentially void or 

voidable, focusing instead on the inequitable exception. As the court 

held in Pfeifer, it would be inequitable to require tender where the 

circumstances being litigated—servicer’s failure to provide a face-to-

face meeting to discuss foreclosure alternatives—show that borrowers 

are unable to tender the amount due on their loan. They would not 

need the face-to-face meeting otherwise. “To require [borrowers] not to 

make . . . tender in order to obtain cancellation of a sale allegedly 

conducted in disregard of this [meeting] condition precedent and 

without any legal authority is inequitable under the circumstances.” 

The Court of Appeal reversed the trial court’s grant of servicer’s 

demurrer to borrower’s wrongful foreclosure and quiet title causes of 

action.  

The FDCPA defines “debt collector” as: 1) “any person who uses any 

instrumentality of interstate commerce or the mails in any business 

the principal purpose of which is the collection of any debts;” 2) or any 

person “who regularly collects or attempts to collect, directly or 

indirectly, debts owed . . . or due another.” This Court previously held 

(in Pfeifer) that the act of foreclosure, alone, does not constitute “debt 

collection” under the FDCPA. Here, borrowers alleged the foreclosing 

trustee was a “debt collector” because its “principal business” was the 

collection of debt through nonjudicial foreclosure. Additionally, 

trustee’s NOD indicated it “may be acting as a Debt Collector 

attempting to collect a debt.” The Court of Appeal allowed that this 

statement contemplates the possibility trustee was a debt collector, but 

refused to characterize trustee as such without allegations that trustee 

did more than conduct a nonjudicial foreclosure (like attempt to collect 

mortgage payments). That trustee served borrowers this NOD before 

being properly substituted in as trustee bears no weight on its status 

(or non-status) as a “debt collector” under the FDCPA. The court 

affirmed the trial court’s grant of trustee’s demurrer to borrowers’ 

FDCPA claim.  
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Negligence: Servicer Owes Borrower a Duty of Care if Servicer 

Chooses to Undertake Loan Modification Process 

Alvarez v. BAC Home Loans Servicing, 228 Cal. App. 4th 941 

(2014): Negligence claims require a duty of care owed from servicer to 

borrower. Generally, banks owe no duty to borrowers within a typical 

lender-borrower relationship. Many courts use the Biankaja test to 

determine whether a duty of care existed between a financial 

institution and borrower. Here, servicer agreed to consider borrower’s 

loan modification application. Servicer did not review the application 

in a timely manner, or use the proper income information provided by 

borrowers. While still reviewing the application, servicer foreclosed on 

borrower’s property. The Court of Appeal found the six Biankaja 

factors met. Servicer’s agreement to review the application was 

“intended to affect the [borrowers],” for it would impact their ability to 

keep their home. Second, it was foreseeable that servicer’s bungling of 

the application could significantly harm borrowers. Third, injury was 

certain: while a loan modification was not guaranteed, borrowers lost 

the opportunity to modify and the house was sold, resulting in 

damaged credit, costs associated with trying to prevent foreclosure, 

and increased tax liability. Fourth, there was a close connection 

between servicer’s negligent handling of the application and the harm 

incurred—but for the negligence, borrowers could have qualified for a 

modification. “Should [borrowers] fail to prove that they would have 

obtained a loan modification absent [servicer’s] negligence, damages 

will be affected accordingly, but not necessarily eliminated.” Fifth, 

borrowers’ “lack of bargaining power” in the servicing process, “coupled 

with conflicts of interest that exist in the modern loan servicing 

industry,” impose a duty of care on servicers, who exercise complete 

control over the modification process and may be financially 

incentivized to mishandle it. Servicer’s dual tracking, a practice now 

prohibited, also increases its moral blameworthiness. Finally, public 

policy is served in preventing future dual tracking. The court notes 

that while HBOR was not effective during servicer’s alleged 

negligence, its passage “sets forth policy considerations” that 

contribute to a duty of care (quoting Jolley). Having found all six 
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Biankaja factors fulfilled, the court reversed the trial court’s grant of 

servicer’s demurrer to borrowers’ negligence claim. Importantly, the 

court noted servicers are under no duty to modify a loan or to engage in 

the modification process. Once they agree to engage in that process, 

however, a duty of care arises.  

Rejection of Glaski; Prejudice Required in Wrongful 

Foreclosure Claims; Defaulting Borrowers Lack Standing to 

Pursue Robo-Signing Claims  

Mendoza v. JP Morgan Chase Bank, N.A., 228 Cal. App. 4th 1020 

(2014):36 In general, California borrowers lack standing to allege 

violations of pooling and servicing agreements (PSAs), contracts 

between their lender and a third party trust. Here, borrower claims 

her loan was improperly assigned to a trust (securitized) because 

servicer attempted the assignment after the trust had already closed, 

violating the trust’s own PSA. The court considered Glaski v. Bank of 

Am., N.A., 218 Cal. App. 4th 1079 (2013), a recent California Court of 

Appeal case that did grant borrower standing to challenge a 

foreclosure based on a similar PSA violation and New York trust law. 

This court disagreed with Glaski’s standing analysis: “[w]e can find no 

state or federal cases to support the Glaski analysis and will follow the 

federal lead in rejecting this minority holding.” Even if the loan was 

actually assigned to the trust late, in violation of the PSA, and even if 

borrower presented specific evidence demonstrating this violation, 

nothing in California’s nonjudicial foreclosure statutory framework 

allows a borrower to challenge a foreclosure based on a “glitch in an 

attempted securitization.” The securitization of borrower’s loan —

botched or not—“did not deprive the beneficiary of the deed of trust of 

the legal right to foreclose.”  

To state a valid wrongful foreclosure claim, a borrower must show that 

the problems in the foreclosure process that made it “wrongful” 

prejudiced borrower in some way, specifically, in their ability to pay 

their mortgage. A borrower can also demonstrate prejudice by showing 

“that the original lender would not have foreclosed under the 

                                            
36 Please see updated version below (depublished and review granted). 
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circumstances.” If the proper party could have foreclosed, in other 

words, the borrower cannot sue the improper party who actually 

foreclosed, if foreclosure was warranted because of borrower’s default. 

And simply pointing to irregularities in the foreclosure process does 

not allege prejudice. Here, borrower alleged the failed assignment to 

the trust voided the assignment, robbing the foreclosing party of the 

authority to foreclose and rendering the foreclosure itself void. This 

fails to allege prejudice. Borrower defaulted on her loan and did not 

demonstrate how the voided assignment prevented her from paying 

her mortgage. Notably, the Glaski court did not address prejudice at 

all. The Court of Appeal affirmed the trial court’s grant of servicer’s 

demurrer and published its decision. 

Many federal cases have held: “where a [borrower] alleges that a 

document is void due to robo-signing, yet does not contest the validity 

of the underlying debt, and is not a party to the assignment, the 

[borrower] does not have standing to contest the alleged fraudulent 

transfer.” Here, borrowers alleged that two assignments of their loan 

were robo-signed by employees who either did not work for the entity 

listed in the assignment, or who held different titles than those listed 

in the assignment. The Court of Appeal agreed with the lower court 

and the many federal courts that have found robo-signing claims 

unavailing. First, borrowers did not allege that the employees actually 

lacked authorization to sign the assignments. Second, borrowers made 

no allegations that the financial institutions in question did not 

eventually ratify their employee’s (or their non-employee’s) signatures. 

Most critically, as non-parties to the assignments, borrowers lack 

standing to challenge the propriety of those assignments. Finally, 

borrowers have not alleged how any robo-signing, even if true, affected 

their ability to pay their mortgage. The robo-signing did not harm 

them in any way. The Court of Appeal granted servicer’s demurrer on 

borrowers’ robo-signing claim; this constitutes the first published 

Court of Appeal opinion on this issue.  

California Supreme Court Grants Review of Yvanova 
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Yvanova v. New Century Mortg., 226 Cal. App. 4th 495 (2014), 

depublished and review granted, 331 P.3d 1275 (Cal. 2014). In general, 

California borrowers do not have standing to allege violations of 

pooling and servicing agreements (PSAs), contracts between their 

lender and a third party trust. Here, borrower cited Glaski v. Bank of 

Am., N.A., 218 Cal. App. 4th 1079 (2013), a California Court of Appeal 

case that did grant borrower standing to challenge a foreclosure based 

on PSA violations and New York trust law. Borrower alleged that the 

assignment to the trust and the substitution of trustee were both 

backdated, in violation of trust rules, and therefore void. The Court of 

Appeal affirmed the trial court’s grant of defendants’ demurrer, 

explicitly rejecting Glaski. Without really analyzing Glaski, the court 

chose to follow Jenkins v. JP Morgan Chase Bank, N.A., 216 Cal. App. 

4th 497 (2013), a pre-Glaski case that denied borrower standing to 

challenge the PSA. Following Jenkins, the Court of Appeal reasoned 

that botched assignments or substitutions are not the borrower’s 

problem: they do not affect the borrower’s obligation to pay their 

mortgage. If any entity is harmed and deserves a chance to challenge a 

PSA, it would be the “true” owner of the loan, who should have had the 

right to foreclose, but was deprived of it by the improper assignment. 

The Court of Appeal opinion was published, but the California 

Supreme Court recently granted borrower’s petition for review, asking: 

“In an action for wrongful foreclosure on a deed of trust securing a 

home loan, does the borrower have standing to challenge an 

assignment of the note and deed of trust on the basis of defects 

allegedly rendering the assignment void?” The grant of review 

supersedes the Court of Appeal opinion, which is no longer published 

or citable.  

Servicer Denies Permanent FHA-HAMP Mod Based on 

Borrower’s Failure to Obtain HUD Signature: Valid Breach of 

Contract, UCL Claims 

Mikesell v. Wells Fargo Bank N.A., No. 34-2014-00160603-CU-OR-

GDS (Cal. Super. Ct. Sacramento Cnty. Aug. 21, 2014): Promissory 

estoppel claims can substitute for breach of contract claims in certain 

circumstances, when consideration is absent. Here, servicer offered 
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borrowers a FHA-HAMP TPP agreement and accepted borrowers’ 

timely payments. At the conclusion of the TPP period, servicer 

demanded borrowers obtain a HUD signature to a Subordination 

Agreement. HUD, in turn, would only sign if the agreement came 

directly from servicer. Without HUD’s signature, servicer never 

permanently modified borrowers’ loan. Borrowers brought both breach 

of contract and promissory estoppel claims based on these facts. 

Because the TPP amounted to a bargained for exchange—an 

agreement to permanently modify in exchange for borrowers’ 

compliance and TPP payments—it must be pled as a breach of contract 

claim. The court granted servicer’s demurrer to the promissory 

estoppel claim; servicer did not demurrer to borrowers’ contract claim. 

Under California’s Unfair Competition Law (UCL), a plaintiff must 

demonstrate an injury in fact (lost money or property) caused by the 

unfair competition. Here, borrowers alleged servicer’s TPP offer, (and 

their acceptance) led to their continued payment (the TPP 

installments), which they would not have otherwise made. This 

continuation of the modification process resulted in “overcharges and 

penalties” that would not have accrued without the TPP. This 

constitutes injury in fact and grants borrowers UCL standing.  

Borrower Defeats Summary Judgment Motion: Document 

Submission Requirements in HAMP TPPs 

Neep v. Bank of Am., N.A., No. 34-2013-00152543-CU-OR-GDS (Cal. 

Super. Ct. Sacramento Cnty. Aug. 18, 2014): Under the federal HAMP 

program, borrowers who successfully complete Trial Period Plans 

(TPPs) must receive a permanent modification offer from their 

servicer. Successful TPP completion requires a borrower to make 

timely, modified mortgage payments, but also to submit all documents 

requested by their servicer. Here, borrower completed his TPP but 

servicer refused to permanently modify his loan citing borrower’s 

failure to provide requested tax information. Specifically, servicer sent 

borrower notices that he must submit tax information “IF [borrower] 

was self-employed.” Borrower repeatedly told servicer that he was not 

self-employed but servicer continued to request the unnecessary tax 
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documentation. Servicer moved for summary judgment and 

adjudication, arguing borrower’s failure to submit the required 

documentation was undisputed. The court, however, distinguished 

between a failure to submit documentation, and whether those 

documents were actually missing from borrower’s application. A 

servicer representative submitted a declaration asserting servicer 

mailed borrower letters requesting the tax information. But servicer 

presented no evidence that any documentation was actually missing 

from borrower’s file. It therefore failed to show that borrower had not 

complied with TPP requirements. Additionally, even if servicer had 

supplied admissible evidence on this point, borrower presented 

evidence to the contrary, asserting that this documentation was not 

required and that he complied with all TPP requirements. Triable 

issues of material fact are inappropriate for summary judgment, so the 

court denied servicer’s motion. 

Viable Deceit Claim; Duty of Care Standard under Lueras; 

Promise & Damages under PE Claim; Transferee Liability; Pre-

NOD Outreach Claim 

Schubert v. Bank of Am., N.A., No. 34-2013-00148898-CU-OR-GDS 

(Cal. Super. Ct. Sacramento Cnty. Aug. 11, 2014): Deceit (a type of 

common law fraud) requires: 1) misrepresentation; 2) knowledge of 

falsity; 3) intent to defraud; 4) justifiable reliance; and 5) causal 

damages. Here, borrowers alleged their SPOC misrepresented that the 

impending foreclosure sale could not be postponed within five days of 

its scheduled date. The SPOC knew, however, that the sale could be 

postponed at any time, as it eventually was. Borrowers further pled 

this misrepresentation was made to induce borrowers not to fight the 

seemingly inevitable sale, thereby allowing servicer to sell their home 

during their loan modification review. The court found this a valid 

deceit claim and denied servicer’s demurrer.  

Negligence claims require servicers to owe borrowers a duty of care, 

and damages. Within the context of a traditional borrower-lender 

relationship, banks generally do not owe a duty to borrowers. Under 

Lueras v. BAC Home Loan Servicing, however, servicers do owe a duty 
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“to not make material misrepresentations about the status of an 

application for a loan modification or about the date, time, or status of 

a foreclosure sale.” Here, borrowers alleged servicer misrepresented 

that a pending foreclosure sale could not be postponed, and then 

postponed it. Borrowers’ damages included ruined credit, extra 

penalties and fees, arrearages that would not have accrued if 

borrowers had more aggressively pursued their short sale, and the 

time and expense associated with pursuing a modification. The court 

found these allegations sufficient to state a “negligence/negligent 

misrepresentation” claim. That borrower’s damaged credit resulted 

from their bankruptcy, and not servicer’s misrepresentation, does not 

discount borrower’s other alleged damages. The court allowed the 

claim to survive. 

Promissory estoppel (PE) claims require borrowers to allege a clear 

and unambiguous promise, reasonable and foreseeable reliance on that 

promise, and injury caused by their reliance. Here, borrowers alleged 

servicer promised that if they halted their short sale efforts and 

instead entered into loan modification negotiations, they could 

continue to pursue a short sale if the modification was denied. Servicer 

subsequently denied borrower’s modification and refused to allow 

borrowers to conduct a short sale. Servicer argued that because 

borrowers had failed to allege their short sale proposal would have 

been approved, they failed to state a valid PE claim. That, however, 

was not the promise at issue. Rather, servicer promised, and 

ultimately failed to allow, borrowers to even pursue a short sale. The 

court found servicer made a clear promise, which it then breached. 

Additionally, the court found sufficiently pled damages. Again, servicer 

misstated the actual damages borrowers sought, which were accrued 

fees and penalties resulting from a prolonged foreclosure process, 

which would have been truncated, had borrowers been allowed to short 

sell their home. Servicer incorrectly argued that damages from a short 

sale are “too speculative,” and that because short sales by definition 

admit zero equity, damages are unavailable. Servicer’s demurrer to 

borrower’s PE claim was denied. 
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Servicing rights are often transferred from one servicer to another, 

without input or approval from borrowers. Servicers, however, are 

mere agents of the loan’s beneficiary. Here, borrowers’ loan was 

originally serviced by Bank of America, which promised to allow short 

sale negotiations if borrowers’ modification fell through. Bank of 

America subsequently sold its servicing rights to Nationstar, which did 

not rectify Bank of America’s failure to adhere to its promise. 

Borrowers therefore brought their PE claim (above) against both Bank 

of America and Nationstar. Borrowers convinced the court that 

Nationstar was equally liable for Bank of America’s promise: 

“‘although [BOA] is no longer the purported servicer of the Loan, 

[BOA] acted on behalf of Beneficiary and Beneficiary is responsible for 

the promises made by [BOA]. As such, enforcement of the promise can 

be demanded against Nationstar, the new . . . servicer.’” Nationstar, in 

other words, bought not just Bank of America’s servicing rights, but its 

liabilities. The court rejected Nationstar’s demurrer to borrowers’ PE 

claim.  

Servicers must contact (or diligently attempt to contact) borrowers at 

least 30 days before recording an NOD to assess the borrowers’ 

financial situation and explore foreclosure alternatives. Here, 

borrowers alleged servicer failed to contact them to discuss foreclosure 

alternatives at least 30 days before the NOD was recorded. Borrowers, 

though, admittedly submitted a modification application before 

servicer recorded the NOD. Servicer even requested follow-up 

documentation to this application. The court found this contact 

insufficient to defeat borrowers’ claim: while servicer may have 

contacted borrowers prior to recording the NOD, it allegedly failed to 

discuss the exact topics required by the pre-NOD outreach statute. 

Defendant’s demurrer was overruled. 

“Complete” Mod Application & Duplicative Document Requests 

Velez v. JP Morgan Chase Bank, N.A., No. 34-2013-00149821-CU-

OR-GDS (Cal. Super. Ct. Sacramento Cnty. July 28, 2014): Servicers 

may not move forward with foreclosure while a borrower’s complete, 

first lien loan modification is pending. An “application shall be deemed 



375 

 

‘complete’ when a borrower has supplied the mortgage servicer with all 

documents required by the mortgage servicer within the reasonable 

timeframes specified by the mortgage servicer.” CC § 2923.6(h). Here, 

borrower alleged he submitted several complete applications, and each 

time, servicer would request duplicative documents. Servicer then 

recorded an NTS while at least one of these complete applications was 

still pending. One day later, servicer solicited another application from 

borrower, claiming that, because this application was not complete 

until weeks later, when borrower submitted additional documents, a 

complete application was not pending when servicer recorded the NTS. 

The court rejected this argument. Borrower clearly alleged he had 

submitted at least one complete application which was still pending 

prior to servicer’s recording of the NTS. Servicer’s claim that 

borrower’s pre-NTS applications were incomplete was contested by 

borrower, who alleged servicer merely requested duplicative 

information. “Whether the application was actually complete within 

the meaning of the statutes is a factual question no appropriately 

resolved on demurrer.” The court denied servicer’s demurrer.  

California’s Four-Year SOL Barred Proof of Claim Despite 

Note’s Election of Ohio Law 

In re Sterba, 516 B.R. 579 (B.A.P. 9th Cir. 2014): In bankruptcy 

proceedings, federal choice of law rules apply rather than state law 

rules. Here, debtors defaulted on their mortgage loans in 2008, and the 

senior lienholder completed a nonjudicial foreclosure in 2009, wiping 

out the junior lien, a second mortgage on debtor’s California property, 

but made by an Ohio-based bank. The debtors filed their bankruptcy in 

2013, and the junior lienholder filed a proof of claim in April 2013. The 

debtors objected, arguing that California’s four-year statute of 

limitations barred the claim. Applying California choice of law rules, 

the bankruptcy court overruled the objection on the ground that Ohio’s 

six-year statute of limitation applied because California choice of law 

rules honors the election of Ohio law in the Note. The Bankruptcy 

Appellate Panel disagreed, holding that the bankruptcy court erred in 

applying California choice of law rules rather than federal choice of law 

rules. Under federal choice of law rules, a standard, contractual, choice 
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of law provision does not cover choice of law questions involving 

statutes of limitations: SOLs are procedural in nature and therefore 

controlled by the forum state’s laws. Here, that meant California’s 

four-year statute of limitations controlled and the court reversed the 

bankruptcy court’s order overruling debtor’s objection to the junior 

lienholder’s proof of claim. 

Loan Origination & Servicing Claims: Delayed Discovery Rule, 

Fraud & Negligent Misrepresentation, Breach of Covenant of 

Good Faith and Fair Dealing, Pre-NOD Outreach 

Castillo v. Bank of Am., 2014 WL 4290703 (N.D. Cal. Aug. 29, 2014): 

All claims must be filed within each claim’s statute of limitation, 

unless the plaintiff adequately alleges delayed discovery of the facts 

constituting the claim. Here, borrower brought many common law and 

contract based claims rooted in loan origination conduct, all of which 

occurred eight years before borrower brought suit and well outside the 

SOL for any of his claims. Basically, he alleged he was fraudulently 

induced into entering a higher cost loan by lender’s representative, 

who misstated borrower’s income and misrepresented Association of 

Community Organization for Reform Now (ACORN’s) down payment 

assistance. The court agreed with borrower that the SOLs tolled 

because of the delayed discovery rule. First, borrower adequately 

alleged he never received the loan documents, despite requesting them 

from the lender multiple times. Second, the loan documents were not 

in borrower’s native language. Third, servicer only provided borrower 

with payment coupons (as opposed to mortgage statements) that did 

not disclose the loan balance. The court held that borrower had 

adequately shown that, “despite his reasonably diligent efforts to 

discover” problems with the loan, those problems only became 

apparent when he received the NOD. The court refused to dismiss 

borrower’s claims based on servicer’s SOL argument. 

To plead a cause of action for fraud, borrowers must allege: 1) 

misrepresentation of a material fact; 2) knowledge of falsity (or 

scienter); 3) intent to defraud; 4) justifiable reliance on the 

misrepresentation; and 5) resulting damage. A negligent 
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misrepresentation claim requires the same elements, except that the 

statement need only be made “without reasonable grounds for 

believing it to be true,” rather than knowledge of its falsity. Here, 

borrower alleged lender’s representative fraudulently inflated 

borrower’s income and misstated ACORN’s coverage of three-percent of 

borrower’s down payment in order to qualify borrower for his loan. The 

court found borrower’s allegations an adequately pled fraud claim. 

Borrower’s allegation that lender promised not to report borrower’s 

missing payments to credit reporting agencies during modification 

negotiations –and lender’s subsequent reporting of those missing 

payments—also stated valid fraud and misrepresentation claims. 

Borrower sufficiently alleged he justifiably relied of lender’s 

assurances during the origination process because the loan documents 

were not in his native language, he was rushed and pressured into 

signing them, and because lender never provided him copies despite 

repeated requests. In addition, allegations of ruined credit, 

overcharges and fees, attorneys’ fees and costs, and initiation of 

foreclosure proceedings sufficiently satisfy the damages element. The 

court denied servicer’s motion to dismiss borrower’s fraud and 

negligent misrepresentation claims. 

The implied covenant of good faith and fair dealing is read into every 

contract and prevents one party from depriving the other of the 

benefits imparted by the contract. To state a claim, borrowers must 

show: 1) a contract; 2) borrower’s performance, or excused 

nonperformance; 3) servicer’s unfair interference with borrower’s right 

to receive the benefits of the contract; and 4) damages caused by 

servicer’s breach. Here, borrower alleged servicer interfered with his 

ability to realize benefits under the DOT by representing that if 

borrower missed mortgage payments, this would “assist” him in the 

modification process. Servicer interfered with borrower’s ability to pay 

his loan, in other words. The court agreed and found these allegations 

sufficient to state a claim for breach of the covenant of good faith and 

fair dealing. 

Servicers may not file an NOD until 30 days after contacting the 

borrower in person or by telephone to assess the borrower’s financial 
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situation and explore foreclosure alternatives. Among other things, 

servicers must inform borrowers of their right to request a face-to-face 

meeting with a servicer representative. CC § 2923.55. Here, servicer 

argued borrower’s multiple meetings with servicer representatives 

discussing his modification eligibility met servicer’s pre-NOD outreach 

obligations. The court disagreed, citing borrower’s allegations that 

servicer did not contact him at least 30 days before recording the NOD 

and failed to inform him of his meeting rights. Borrower also disputed 

that the conversations explored foreclosure alternatives. The court 

denied servicer’s motion to dismiss. 

Breach of DOT: Servicer Failed to Provide Pre-Acceleration 

Notice 

Contreras v. JP Morgan Chase, 2014 WL 4247732 (C.D. Cal. Aug. 

28, 2014): Breach of contract claims require borrowers to show the 

existence of an enforceable contract, borrower’s performance or excused 

non-performance, servicer’s breach, and damages. Here, borrower 

alleged servicer breached borrower’s DOT, which required the lender to 

provide written notice to the borrower of the following, before 

accelerating the loan:  

(a) the default; (b) the action required to cure the default; 

(c) a date, not less than 30 days from the date the notice is 

given to Borrower, by which the default must be cured; 

and (d) that failure to cure the default on or before the 

date specified in the notice may result in acceleration of 

the sums secured by this Security Instrument and sale of 

the Property.  

Borrower received no such pre-acceleration notice before servicer 

accelerated the loan and began foreclosure proceedings. Servicer 

argued borrower’s own non-performance (defaulting on his loan) 

defeated his breach of contract claim. The court rejected this 

argument, stating that “default alone [did] not excuse [servicer’s] 

obligation to mail the required notices. To find otherwise would be an 

unjust result as ‘any default by a [borrower] would allow the . . . 
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[lender] to foreclose without any notice to the [borrower] regardless of 

the foreclosure procedures delineated in the mortgage documents.’” 

Further, the DOT itself imposes these notice requirements on the 

lender precisely in cases when the borrower is in default. The court 

denied servicer’s MTD borrower’s breach of contact claim. 

Reinstatement Claim Requires Payment of Arrearages; Specific 

Allegation of Timely Modification Submission Not Required to 

State CC 2923.6 Claim; Servicer Owes Duty of Care to Process 

Completed Loan Modification Application 

Penermon v. Wells Fargo Home Mortg., 2014 WL 4273268 (N.D. 

Cal. Aug. 28, 2014):37 California nonjudicial foreclosure procedures 

dictate how borrowers may reinstate their loans and avoid foreclosure. 

CC 2924c governs this process and requires servicers to list the correct 

arrearage amount on the NOD, so borrowers know exactly how much 

they need to pay to reinstate their loan. Here, borrower alleged 

servicer misstated the amount due in the NOD, interfering with her 

ability to reinstate and violating CC 2924c. The court found that to 

bring such a claim, borrower must pay the arrearage, which differs 

from requiring her to tender the full balance of the loan. Because 

borrower did not allege her ability to pay the arrearage, the court 

dismissed her claim. It allowed, however, that these allegations should 

be asserted as part of borrower’s CC 2924.17 claim, which requires 

servicers to ensure the accuracy of defaults before recording NODs.  

A servicer may not move forward with the foreclosure process while 

borrower’s first lien loan modification application is pending. HBOR 

does not specify a deadline, allowing borrowers to submit complete 

applications at any point before a sale and receive dual tracking 

protection. Here, borrower alleged she submitted her complete 

application “in or around April 2013,” less than one month after 

                                            
37 This case was originally summarized in the July 2014 Newsletter as Penermon v. 

Wells Fargo Bank, N.A., 47 F. Supp. 3d 982 (N.D. Cal. 2014). There, the court held 

that a national bank cannot invoke HOLA preemption to defend its own conduct, that 

borrower stated a valid CC 2924.17 claim, granted borrower leave to amend her dual 

tracking claim to allege a “complete” application, and denied servicer’s MTD 

borrower’s SPOC claim. 
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receiving a list of missing documents from servicer. Servicer argued 

borrower’s dual tracking claim fails because she did not specifically 

plead a submission date or whether her submission met servicer’s 

internal deadline. The court disagreed and found borrower’s allegation 

that she submitted a complete application within one month servicer’s 

document request sufficient. The court denied servicer’s MTD 

borrower’s CC 2923.6 claim. 

Negligence claims require a duty of care owed from servicer to 

borrower. Generally, banks owe no duty to borrowers within a typical 

lender-borrower relationship. Here, borrower alleged servicer elected 

to engage in modification negotiations with her. Consistent with the 

recent Alvarez decision (see above), the court held that “once [servicer] 

provided [borrower] with the loan modification application and asked 

her to submit supporting documentation, it owed her a duty to process 

the completed application once it was submitted.” The court denied 

servicer’s MTD borrower’s negligence claim. 

Limits of FCRA Preemption; Valid Contract Claims Based on 

Permanent Mod; Valid Negligent Misrepresentation Claim 

Based on Biankaja Factors   

Desser v. US Bank, 2014 WL 4258344 (C.D. Cal. Aug. 27, 2014): The 

Fair Credit Reporting Act (FCRA) governs what “furnishers” of credit 

information, including servicers, may report to credit rating agencies 

(CRAs). “No requirement or prohibition may be imposed under the 

laws of any State . . . with respect to any subject matter regulated 

under [the section paraphrased above] . . . relating to the 

responsibilities of persons who furnish information to consumer 

reporting agencies.” State claims, both statutory and common law, that 

seek damages related to a servicer’s furnishing of information to CRAs, 

then, are preempted by the FCRA. Here, borrower alleged servicer 

improperly reported her delinquency to CRAs while her permanent 

modification was in place. Borrower had a pending employment offer 

withdrawn when her prospective employer learned of her negative 

credit report. As part of her negligent and fraudulent 

misrepresentation claims, borrower alleged this lost employment 



381 

 

opportunity among her damages, which also included wrongfully 

accrued interest, late charges, and the prospect of foreclosure. The 

court agreed with servicer that, to the extent borrower’s tort claims 

sought damages related to her lost employment opportunity, those 

claims are preempted by the FCRA. They are not preempted, however, 

as they relate to the other asserted damages, which were unrelated to 

credit reporting. Borrower’s breach of contract claims are also 

unaffected by FCRA preemption, which only prohibits claims brought 

under “legal duties ‘imposed under the laws of any State,’” not under 

contractual duties. Borrower may use contract claims to assert all her 

damages, even those related to the lost employment opportunity. The 

court only dismissed borrower’s misrepresentation claims as they 

relate to the employment damages. 

To state a contract claim, borrowers must show, inter alia, a contract, 

servicer’s breach, and damages. Here, borrowers received a permanent 

modification offer and mailed the signed agreement to servicer. 

Servicer failed to respond to borrowers’ requests for a fully executed 

copy and claimed it never received borrowers’ executed copy. 

Borrowers then re-mailed the signed agreement to servicer, and were 

instructed by servicer representatives to refrain from making any 

payments while servicer addressed the situation. More than one year 

after contract formation, servicer sent borrowers a monthly statement 

that finally reflected the modified interest rate and monthly payments. 

The statement identified an arrearage, however, and servicer soon 

initiated foreclosure proceedings. The court found borrower’s 

“acceptance of the [permanent modification] Agreement . . . all that 

was required to create a contract,” despite explicit language that no 

modification would form without borrowers’ receipt of servicer’s signed 

copy. Citing Barroso and Corvello, the court rejected this language as 

unfairly imbuing servicer with complete control over contract 

formation. Having identified a valid contract, the court then found 

servicer’s refusal to acknowledge the modification for over a year a 

breach of that contract. Borrowers’ allegations that servicer also 

breached the contract by refusing to bring their loan current when it 

finally acknowledged the contract, however, failed. Under the contract 
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terms, servicer was only required to bring borrowers’ loan current upon 

contract formation. Borrowers argued this part of the agreement was 

verbally modified when servicer representatives instructed borrowers 

to stop making payments, and their loan should have been brought 

current when servicer finally acknowledged the contract. Because such 

a modification to the agreement related to real property, it needed to 

be in writing to satisfy the statute of frauds. Any damages resulting 

from servicer’s verbal promises may not, therefore, be recovered under 

a breach of contract theory. On the initial breach, however, the court 

found borrowers to have adequately pled damages, including the 

interest that accrued during servicer’s protracted delay in recognizing 

the loan modification, resulting late payments, and the initiation of the 

foreclosure sale. The court declined to dismiss borrowers’ contract 

claim.       

Some courts require borrowers to show their servicer owed them a duty 

of care to bring a negligent misrepresentation claim. Generally, banks 

owe no duty to borrowers within a typical lender-borrower 

relationship. Many courts use the Biankaja test to determine whether 

a duty of care existed between a financial institution and borrower. 

Here, servicer offered borrowers a permanent modification and then 

refused to acknowledge its existence until more than a year later. The 

court found five of the six Biankaja factors met. First, offering 

borrowers a permanent modification was intended to affect them, as it 

would allow them to avoid foreclosure. Second, it was foreseeable that 

servicer’s stalling could significantly harm borrowers because the 

growing arrearage led to foreclosure. Third, injury is certain: 

foreclosure proceedings have commenced, borrowers have accrued 

improper interest and late fees, and have lost an employment 

opportunity due to bad credit. Fourth, these harms derived directly 

from servicer’s misconduct. Fifth, public policy—as expressed in the 

federal HAMP program and “recent state-level reforms”—is served in 

preventing servicers from misleading borrowers into further default, as 

servicer representatives allegedly did here. The court declined to 

weigh-in on the sixth factor, the moral blameworthiness of servicer’s 
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(in)action. The court found a duty of care and rejected servicer’s MTD 

borrower’s negligent misrepresentation claim.   

National Banks Cannot Invoke HOLA Preemption to Defend 

Their Own Conduct 

Kenery v. Wells Fargo, N.A., 2014 WL 4183274 (N.D. Cal. Aug. 22, 

2014):38 The Home Owners’ Loan Act (HOLA) and the (now defunct) 

Office of Thrift Supervision (OTS) governed lending and servicing 

practices of federal savings banks. HOLA and OTS regulations 

occupied the field, preempting any state law that regulated lending 

and servicing. Here, borrower brought state-law foreclosure claims 

(UCL, quiet title, and declaratory relief) against her servicer, a 

national bank. Normally, national banks are regulated by the National 

Banking Act and Office of the Comptroller of the Currency (OCC) 

regulations. Under those rules, state laws are only subject to conflict 

preemption and stand a much better chance of surviving a preemption 

defense. Borrower’s loan originated with a federal savings association, 

which then assigned the loan to Wachovia, which merged with Wells 

Fargo, a national bank. This court acknowledged the “growing divide 

in the district courts’ treatment of this issue” and explored three 

different options: 1) HOLA preemption follows the loan, through 

assignment and merger; 2) national banks can never invoke HOLA; or 

3) application of HOLA should depend on the nature of the conduct at 

issue: claims arising from the federal savings association’s actions may 

be defended with HOLA, but claims arising from the bank’s conduct 

may not be defended with HOLA. This court found the third option the 

most logical. Notably, the court considered that servicer had not 

submitted “any evidence that it has subjected itself to OTS supervision 

with respect to [borrower’s] loan or any of the numerous other 

Wachovia loans it took over in the merger. The Court concludes that 

[servicer] may not avail itself of the benefits of HOLA without bearing 

the corresponding burdens.” To the extent that borrower’s claims, 

however vaguely, relate to the securitization of her loan—which 

                                            
38 This case was originally summarized in our February 2014 newsletter, as Kenery v. 

Wells Fargo Bank, N.A., 2014 WL 129262 (N.D. Cal. Jan. 14, 2014). There, the court 

(under a different judge) dismissed borrower’s HBOR claims as preempted by HOLA. 
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happened under the federal savings association’s watch—those claims 

are preempted. But because borrower’s claims are most clearly rooted 

in servicer’s conduct, not the federal savings association’s conduct, her 

claims are not preempted by HOLA. The court ultimately dismissed 

borrower’s claims on non-preemption grounds.   

Borrower’s Request for Loan Modification Triggers Servicer’s 

Obligation to Provide SPOC  

McFarland v. JP Morgan Chase Bank, 2014 WL 4119399 (C.D. 

Cal. Aug. 21, 2014):39 HBOR requires servicers to provide a single 

point of contact (SPOC) “[u]pon request from a borrower who requests 

a foreclosure prevention alternative.” CC § 2923.7(a). SPOCs may be 

an individual or a “team” of people and have several responsibilities, 

including informing borrowers of the status of their applications and 

helping them apply for all available loss mitigation options. Here, 

borrower alleged her servicer violated these requirements by 

transferring her between representatives, requiring her to re-fax 

modification documents over and over, and failing to provide her with 

the status of her modification. Servicer argued that because borrower 

failed to specifically request a SPOC, not just a foreclosure prevention 

alternative, servicer was under no duty to appoint a SPOC, according 

to a strict reading of the statute. The court disagreed, citing other 

courts that have rejected that argument, preferring instead a “plain 

reading” of the statute that only requires a borrower to request a 

foreclosure prevention alternative to be assigned a SPOC. The court 

then concluded that servicer representatives violated CC 2923.7, as 

none of the representatives, even if they were part of a “team,” duly 

performed their SPOC duties. The court denied servicer’s motion to 

dismiss borrower’s SPOC claim. 

Court Withholds Judicial Notice of Disputed Tax Statement, 

Giving Rise to Viable CC 2954 Claim; UCL Relationship with 

Contract Claims 

                                            
39 This case was originally summarized in our May 2014 Newsletter, as McFarland v. 

JP Morgan Chase Bank, 2014 WL 1705968 (C.D. Cal. Apr. 28, 2014). In that case, the 

court held that NBA preemption is not analogous to HOLA preemption and does not 

preempt HBOR causes of action.  
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Rosell v. Wells Fargo Bank, 2014 WL 4063050 (N.D. Cal. Aug. 15, 

2014): Judicial notice may be granted to at least the existence of 

certain foreclosure-related documents and government documents if 

they are not disputed and if they can be verified by public record. Fed. 

R. Ev. 201(b)(2). Here, borrowers pled a CC 2954 claim, which 

prohibits servicers from imposing escrow accounts except as allowed in 

specific circumstances, including where borrower failed to pay “two 

consecutive tax installments on the property.” Servicer asked the court 

to take judicial notice of borrower’s county tax statement, a public 

record from a government website. Servicer requested judicial notice of 

the statement’s existence, but also its veracity, to prove borrowers 

missed two consecutive property tax payments, rendering the servicer-

imposed escrow account lawful. Since borrowers disputed that they 

had missed two consecutive property tax payments, the court declined 

to take judicial notice of the tax statement. Borrowers therefore stated 

a valid CC 2954 claim and the court denied servicer’s MTD on that 

issue. 

There are three distinct prongs of a UCL claim: unlawful, unfair, and 

fraudulent. “A breach of contract claim may form the basis of a UCL 

claim but only if [borrower] alleges conduct that is unlawful, unfair or 

fraudulent independent of the breach.” In other words, a borrower may 

not bring a UCL claim simply by alleging that the contract breach 

itself was unfair. There must be another aspect of the breach (“a ‘plus’ 

factor”) that fulfills one of the UCL’s three prongs. Here, borrowers did 

not expand upon their breach of contract claim in a way that would 

constitute a separately actionable UCL violation. The court dismissed 

their UCL claim.    

National Banks Cannot Invoke HOLA Preemption to Defend 

Their Own Conduct; HBOR’s “Owner Occupied” & “Principal 

Residence” Requirements; UCL Claim Allowed to Stand Based 

on Borrower’s Leave to Amend HBOR Claim 

Corral v. Select Portfolio Servicing, Inc., 2014 WL 3900023 (N.D. 

Cal. Aug. 7, 2014): The Home Owners’ Loan Act (HOLA) and the (now 

defunct) Office of Thrift Supervision (OTS) governed lending and 
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servicing practices of federal savings associations (FSAs). HOLA and 

OTS regulations occupied the field, preempting any state law that 

regulated lending and servicing of FSAs. Here, borrowers brought 

HBOR claims against their servicer, Select Portfolio Servicing (SPS), 

and US Bank, the owner of their loan and a national bank. SPS and 

US Bank argued they are entitled to assert HOLA preemption because 

the loan originated with an FSA, and that US Bank and SPS stepped 

into the FSA’s shoes, allowing them to employ a preemption defense 

that was meant only for FSAs. This court disagreed, adopting the 

growing view that any conduct occurring after the loan passed to a 

non-FSA is protected against a HOLA preemption defense. Here, the 

conduct at issue revolved around loan modification negotiations and 

foreclosure activity, conducted by SPS and occurring well after the FSA 

assigned borrowers’ loan to US Bank. The court therefore denied SPS’s 

MTD borrower’s HBOR claims based on preemption.40  

For HBOR dual tracking claims, borrowers must plead that the subject 

property is “owner-occupied:” “property [that] is the principal residence 

of the borrower.” CC § 2924.15. Here, borrowers took out the subject 

loan jointly, and brought suit as co-plaintiffs. While their complaint 

alleged that one of the borrowers was a “resident at the property,” it 

was silent on the residence of the other borrower, and did not assert 

that either borrower occupied the property as their principal residence. 

The court rejected servicer’s argument that each of the borrowers must 

allege both requirements: that the property is owner-occupied and 

their principal residence. “[I]t is enough for one Plaintiff to live at the 

Subject Property as her primary residence.” The court did dismiss their 

claim, however, with leave to amend to allege that at least one of the 

borrowers occupied the property as their principal residence.  

There are three possible prongs within a UCL claim: unlawful, unfair, 

and fraudulent. The unlawful prong bases a UCL violation on another 

actionable claim. To bring a claim under any of these prongs, 

borrowers must assert injury in fact (loss of property or money) arising 

                                            
40 Notably, the vast majority of these HOLA inheritance arguments are proffered by 

Wells Fargo; this is the first case the Collaborative has identified where SPS and US 

Bank invoked this argument.  
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from servicer’s conduct. Here, the court dismissed borrower’s HBOR 

dual tracking claim, but with leave to amend. Even with this 

dismissal, however, the court allowed borrower’s UCL claim –based on 

servicer’s alleged HBOR violation—to stand. Additionally, the court 

accepted borrowers’ alleged damages caused by servicer’s HBOR 

violation: foreclosure initiation, damaged credit, and attorney costs. 

Because borrowers alleged “lost money” caused by servicer’s conduct, 

the court granted them UCL standing and refused to dismiss their 

UCL claim.   

 

A National Bank Cannot Invoke HOLA Preemption to Defend 

its Own Conduct; Pleading Requirements for Subsequent Mod 

Applications; Valid SPOC Claim 

Hixson v. Wells Fargo Bank, 2014 WL 3870004 (N.D. Cal. Aug. 6, 

2014): The Home Owners’ Loan Act (HOLA) and the (now defunct) 

Office of Thrift Supervision (OTS) governed lending and servicing 

practices of federal savings associations (FSAs). HOLA and OTS 

regulations occupied the field, preempting any state law that regulated 

lending and servicing. Normally, national banks are regulated by the 

National Banking Act and Office of the Comptroller of the Currency 

(OCC) regulations. Under those rules, state laws are only subject to 

conflict preemption and stand a much better chance of surviving a 

preemption defense. Here, borrower brought state HBOR claims 

against her servicer, a national bank. Borrower’s loan originated with 

a federal savings association, which then assigned the loan to 

Wachovia, which merged with Wells Fargo, a national bank. This court 

acknowledged that many district courts (including this court) have 

allowed Wells Fargo to invoke HOLA preemption if the subject loan 

originated with a federal savings bank, but pointed to the lack of 

analysis in these opinions. The court then opted to follow a growing 

view that only allows a national bank to invoke HOLA preemption to 

defend the conduct of the federal savings association. Any conduct 

occurring after the loan passed to the national bank is not subject to a 

HOLA preemption analysis. Here, the conduct at issue revolved 
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around loan modification negotiations that occurred well after 

borrower’s loan was transferred to Wells Fargo. The court therefore 

rejected Wells Fargo’s HOLA preemption argument. The court also 

rejected Wells Fargo’s more specific arguments: first, borrower agreed 

to be bound by HOLA preemption when she signed the DOT. The 

court, however, found no language in the DOT that would indicate 

HOLA preemption applies to a non-FSA like Wells Fargo. The note and 

DOT simply invoke “applicable federal law,” not HOLA itself. Second, 

servicer argued that OTS opinion letters granted national banks the 

right to use HOLA preemption. The court found that was true, but only 

to defend against origination claims related to the FSA’s conduct. 

Having found Wells Fargo unable to use HOLA preemption as a 

defense to its own conduct, the court evaluated borrower’s claims on 

their merits. 

Under HBOR, a servicer is not obligated to consider a borrower’s 

modification application if it considered a previous application. If a 

borrower can show she “documented” and “submitted” a “material 

change in financial circumstances” to servicer, however, dual tracking 

protections can reignite and protect the borrower while that 

subsequent application is pending. CC § 2923.6(g). Here, borrower’s 

previous applications were denied. She submitted a new application, 

however, after renting a room in her home and increasing her income. 

She submitted a new application to her servicer citing this material 

change in her financial circumstances. Servicer acknowledged the 

application in writing shortly before recording a NTS. The court found 

borrower adequately stated a dual tracking claim. That her complaint 

(not her application) omitted the amount of rent she was now collecting 

is unimportant at the pleading stage. Similarly, borrower’s failure to 

allege how servicer’s dual tracking violation was “material” is not 

required at the pleading stage. Both issues are questions of fact 

inappropriately resolved on a motion to dismiss. The court denied 

servicer’s MTD borrower’s dual tracking claim. 

“Upon request from a borrower who requests a foreclosure prevention 

alternative, the mortgage servicer shall promptly establish a single 

point of contact and provide to the borrower one or more direct means 
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of communication with the single point of contact.” CC § 2923.7. 

SPOCs may be a “team” of people, or an individual, and must facilitate 

the loan modification process and document collection, possess current 

information on the borrower’s loan and application, and have the 

authority to take action. Here, borrower alleged she was assigned eight 

SPOCs over five months, none of whom could provide her with any 

pertinent information about her loan or modification application. Some 

SPOCs were seemingly unaware of their status as her SPOC. The 

court considered servicer’s argument that borrower did not specifically 

request a SPOC (rather than a foreclosure prevention alternative) 

mooted because neither party disputed that SPOC(s) were assigned. 

Because none of the borrower’s SPOCs fulfilled their statutory duties, 

the court dismissed servicer’s MTD.  

Advising Borrower against Reinstatement Falls Short of 

“Interference” in Good Faith & Fair Dealing Context; But 

Servicer May Still be Liable for Intentionally Interfering with 

DOT; Viable Fraud Claim 

Fevinger v. Bank of Am., 2014 WL 3866077 (N.D. Cal. Aug. 4, 2014): 

The implied covenant of good faith and fair dealing is read into every 

contract and prevents one party from depriving the other of the 

benefits imparted by the contract. To state a claim, borrowers must 

show: 1) a contract; 2) borrower’s performance, or excused 

nonperformance; 3) servicer’s unfair interference with borrower’s right 

to receive the benefits of the contract; and 4) damages caused by 

servicer’s breach. Here, borrower alleged her servicer prevented her 

from realizing the benefits under her DOT, specifically, her right to 

reinstate her loan. After a brief delinquency, borrower contacted 

servicer to determine her arrearage. In her pleadings, she alleged that 

her servicer both provided her with an inaccurate amount, and failed 

to provide any amount. “Given this irreconcilable inconsistency,” the 

court did not believe borrower’s assertion that no amount was ever 

provided. Further, borrower had actual knowledge of the arrearage, 

since the delinquency was short-lived and she knew the amount of her 

mortgage payments. And because her reinstatement right depended on 

her own “payment of all sums under agreement,” she failed to prove 
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her own performance under the DOT, or any “cognizable excuse” for 

nonperformance. Even if she had fulfilled this requirement, this court 

held that “a lender’s inducement of a homeowner to stop making 

payments on a home mortgage loan through the promise of forestalling 

future foreclosure proceedings” is mere encouragement and does not 

amount to unfair interference with borrower’s right to benefit under 

the DOT. The court dismissed borrower’s good faith and fair dealing 

claim. 

Interestingly, the same set of facts provided the basis for borrower’s 

viable intentional interference with a contract claim. To state a claim 

under this theory, a borrower must show: 1) a contract; 2) servicer (as 

a stranger to the contract) had knowledge of the contract; 3) servicer’s 

intentional inducement of a breach “or disruption” of the contract; 4) 

actual breach or disruption; and 5) damages. Here, borrower alleged 

servicer, as an outside party, intentionally interfered with borrower’s 

contract—the DOT—with her lender. After alleging servicer interfered 

with her ability to benefit from the DOT as part of her good faith and 

fair dealing claim, borrower then pled (in the alternative) that servicer, 

as a stranger to the DOT, interfered with that contract. And because 

“[i]nterference with an existing contract does not require wrongful 

conduct aside from the alleged interference in and of itself,” the court 

agreed that this was a viable claim and denied servicer’s MTD. 

Fraud allegations require, inter alia: 1) a misrepresentation; 2) 

borrower’s justifiable reliance; and 3) damages. Justifiable reliance, in 

turn, requires actual and reasonable reliance. Borrower here cited 

several misrepresentations, all basically alleging “she was getting 

jerked around by [servicer],” as it promised not to foreclose while her 

applications were under review, and constantly requested duplicative, 

“lost” documents. Because borrower specifically pled servicer promised 

not to initiate foreclosure, as opposed to not selling borrower’s home, 

the court found her fraud claim viable. On the justifiable reliance 

element, “California courts have found reasonable reliance where the 

[servicer] allegedly misrepresented that it had not scheduled a 

trustee’s sale of the borrower’s home while the borrower was 

requesting a reevaluation of the [servicer’s] denial of a loan 
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modification.” On actual reliance, borrower pled that, “but for 

[servicer’s multiple] misrepresentations, she would have” reinstated 

her loan. Finally, borrower adequately alleged damages including costs 

associated with saving her home, foreclosure initiation, overcharges, 

loss of reputation, credit damage, and various forms of emotional 

distress. The court denied servicer’s MTD borrower’s fraud claim.  

 

Pre-NOD Outreach Requires Written Notice & Live Contact; 

Dual Tracking Applied to Multiple Applications; SPOC “Team” 

Must Perform SPOC Duties  

Johnson v. SunTrust Mortg., 2014 WL 3845205 (C.D. Cal. Aug. 4, 

2014): Generally, CC 2923.55 prevents servicers from initiating 

foreclosure until contacting, or diligently attempting to contact, a 

borrower to discuss foreclosure alternatives. Specifically, CC 

2923.55(b)(1)(B) prevents servicers from recording an NOD before 

sending borrower written notice that borrower may request certain 

documents, including their promissory note, DOT or mortgage, and any 

applicable assignment. Further, under CC 2923.55(b)(2), a servicer is 

required to contact borrower by phone or in person to assess borrower’s 

financial situation and to discuss foreclosure alternatives. During this 

contact, a servicer must advise a borrower that they may request a 

meeting and must provide HUD contact information. Here, borrower 

alleged he never received the required written notice. Servicer argued 

that, like the statute that governs the mailing of NODs, this statute 

merely requires servicer to mail this notice, and says nothing about 

borrower’s actual receipt. The court disagreed and found the analogy to 

the NOD mailing statute inapplicable. The court did, however, agree 

with servicer that borrower failed to sufficiently allege violation of the 

live contact requirement, as he conceded that he had multiple 

discussions with servicer regarding his financial situation and loan 

modification options prior to servicer’s recording of the NOD. That 

servicer did not explicitly inform borrower he could request a face-to-

face meeting, or provide HUD contact information, does not expose 

servicer to liability. Despite its specific language, CC 2923.55 “only 
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‘contemplates contact and some analysis of the borrower’s financial 

situation.’” The court denied servicer’s MTD borrower’s CC 2923.55 

written notice claim, but granted it on borrower’s live contact claim.  

Ordinarily, a servicer need only evaluate a borrower for a loan 

modification once. If a borrower submits documentation of a “material 

change” in their financial circumstances, however, HBOR’s dual 

tracking protections apply to that borrower’s new application. Dual 

tracking protections prevent servicers from recording an NOD, NTS, or 

conducting a foreclosure sale while a borrower’s complete, first lien 

loan modification application is pending. Servicers define what 

constitutes a “complete” application. Here, borrower submitted three 

loan modifications. After his first was denied, he submitted his second, 

which was still pending when servicer recorded an NOD and NTS. 

Servicer argued that dual tracking protections did not apply to this 

second application because it was incomplete, evidenced by servicer’s 

request for further documentation. The court somewhat agreed, noting 

the lack of clarity in the complaint: borrower alleged only that servicer 

“informed them that the application was incomplete–not that the 

application actually was incomplete.” Additionally, since this was 

borrower’s second application, he had to “submit” and “document” a 

material change in financial circumstances to take advantage of dual 

tracking protections. While borrower alleged this in regards to his 

third application, the complaint is silent on the second application. The 

court therefore dismissed borrower’s dual tracking claim on his second 

application without prejudice. If borrower can amend to allege a 

complete application showing a documented material change in 

financial circumstances, he may have a valid dual tracking claim. On 

borrower’s third application, servicer had already recorded the NOD 

and NTS before borrower submitted this application. It did not then 

cancel the scheduled sale. The court found that merely keeping a sale 

‘scheduled’ does not violate CC 2923.6 and dismissed borrower’s dual 

tracking claim based on this third application.  

HBOR requires servicers to provide borrowers with a “direct means of 

communication with a single point of contact,” or SPOC, during the 

loan modification process. SPOCs may be an individual or a “team” of 
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people and have several responsibilities, including facilitating the loan 

modification process and document collection, possessing current 

information on the borrower’s loan and application, and having the 

authority to take action, like stopping a sale. Importantly, each 

member of a SPOC team must fulfill these responsibilities. Here, 

borrower alleged that servicer’s team of personnel failed to “timely, 

accurately, and adequately” inform him of the status of his 

applications, were unable to facilitate the loan modification process, 

and were often unreachable. Further, servicer never provided borrower 

with a “direct means to contact” anyone from his SPOC team. The 

court agreed borrower had stated a valid SPOC claim and denied 

servicer’s MTD. 

Any Borrower Who Occupies the Property as their Principal 

Residence May Bring HBOR Claims 

Agbowo v. Nationstar Mortg., 2014 WL 3837472 (N.D. Cal. Aug. 1, 

2014): For HBOR dual tracking claims, borrowers must plead that the 

subject property is owner-occupied: “property [that] is the principal 

residence of the borrower.” CC § 2924.15. Here, two borrowers brought 

a dual tracking claim against their servicer. Each borrower is listed as 

such on the note and DOT, but only one borrower occupies the home as 

her principal residence. Servicer argued that because the statute 

specifies “the borrower,” rather than “a borrower,” or “any borrower,” 

each borrower listed in the DOT must occupy the home to take 

advantage of this HBOR provision. Servicer further warned that 

finding otherwise would lead to a rash of “absentee signator[ies] 

demanding SPOCs and suing to halt foreclosure sales as long as one 

signatory lived in the home. The court found otherwise: the language 

cited by servicer is at least ambiguous, and servicer’s interpretation is 

unsupported by any case law. Further, HBOR’s very purpose is to 

make sure borrowers are considered for foreclosure alternatives. The 

parade of horribles servicer envisions are not absurd at all, and 

actually contribute to this legislatively intended end. Further, nothing 

in HBOR requires a servicer to actually grant a modification that is 

unsigned by all borrowers; assigning SPOCs to all borrowers should be 

unaffected by borrowers’ varying locations; and servicers must reach 
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out to borrowers to discuss foreclosure alternatives regardless of where 

borrowers live. The court denied servicer’s MTD borrower’s HBOR dual 

tracking claim. 

 

 

CC 1717: Servicer Attorney’s Fees Unavailable if Borrower 

Voluntarily Dismisses COAs “on a Contract” 

Massett v. Bank of Am., 2014 WL 3810364 (C.D. Cal. July 25, 

2014):41 CC 1717 allows for attorney’s fees in actions “on a contract.” In 

this limited, attorney’s fees context, California courts interpret “on a 

contract” liberally to include any action “involving a contract.” To 

recover attorney’s fees under this statute, the moving party must show: 

1) the operative contract specifically allows attorney’s fees; 2) it has 

prevailed in the action; and 3) its request is reasonable. Importantly, 

there is no “prevailing party” if the borrower voluntarily dismisses 

their case. CC § 1717(b)(2). Here, borrowers brought dual tracking and 

fraud claims against their servicer, won a TRO, and engaged in 

“extended motion practice” before voluntarily dismissing their case. 

This court followed California precedent and found these claims to be 

“on a contract” because they essentially challenged servicer’s authority 

to foreclose under the DOT. The court therefore rejected servicer’s 

argument that the action included “non-contract” claims. Determining 

CC 1717 to be the operative statute, the court then reasoned that since 

borrowers voluntarily dismissed their case, servicer was not entitled to 

attorney’s fees. Even if the court had not found borrower’s claims to be 

“on a contract” and evaluated servicer’s request using only the 

attorney’s fees provision in the DOT, servicer would still be 

unsuccessful. “A Court may only award ‘off-contract’ fees under a 

contractual fee provision if that provision is expansive enough to 

actually cover those causes of action.” This DOT is narrow, only 

allowing attorney’s fees if there is a “legal proceeding that might 

                                            
41 This case was originally summarized in our October 2013 newsletter as Massett v. 

Bank of Am., N.A., 2013 WL 4833471 (C.D. Cal. Sept. 10, 2013), where the court 

granted borrower’s TRO based on dual tracking allegations. 
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significantly affect Lender’s interest in the Property and/or rights 

under [the DOT].” Because servicer’s interest and rights are “creatures 

of contract,” the DOT, and the DOT does not allow for “off-contract” 

fees, the court dismissed servicer’s motion for attorney’s fees. The court 

did, however, award servicer its costs. CC 1717 does not regulate non-

attorney’s fee costs, so servicer was considered the “prevailing party” 

under the costs-awarding statutes (CC §§ 1032; 1033.5). 

Foreclosure During TPP: Viable Good Faith & Fair Dealing, 

Promissory Fraud Claims against Servicer; Fraudulent 

Misrepresentation Claim against Servicer Representatives  

Fleet v. Bank of Am., 229 Cal. App. 4th 1403 (2014): The covenant of 

good faith and fair dealing is implied into every contact. To show a 

breach, a borrower must demonstrate their servicer unfairly frustrated 

the purposes of the contract and deprived borrower of the contract’s 

benefits. Here, borrowers entered into a Fannie Mae HAMP TPP 

agreement with their servicer, which promised a permanent loan 

modification if borrowers complied with the TPP. Borrowers made two 

TPP payments and, before the third payment was due, servicer 

foreclosed. The court agreed that foreclosing during the unfinished 

TPP “injured the right of the [borrowers] to receive the benefits of the 

agreement, which, according to the letter, guaranteed a modification” 

upon TPP completion. Foreclosing deprived borrowers of realizing the 

benefits of completing the TPP. In so finding, the Court of Appeal 

reversed the trial court’s grant of servicer’s demurrer to borrowers’ 

good faith and fair dealing claim. The trial court had reasoned that 

borrowers had no right to a permanent modification, as the TPP was 

not a binding modification agreement. This misunderstands West and 

its progeny, applied here to a Fannie Mae HAMP TPP agreement.  

Promissory fraud includes the elements of fraud, but couches them 

within a promissory estoppel-like structure: 1) a promise made; 2) the 

intent not to perform at the time of the promise; 3) intent to deceive; 4) 

reasonable reliance; 5) nonperformance; and 6) damages caused by the 

reliance and nonperformance. Importantly, a borrower must 

demonstrate how the actions he or she took in reliance on the 
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defendant’s misrepresentations caused the alleged damages. Here, 

borrowers alleged servicer never intended to modify their loan, but 

always intended to foreclose, as evidenced by its premature breach of 

the TPP agreement and foreclosure. Borrowers relied on the promises 

made in the TPP agreement by actually making the payments and 

choosing not to explore other foreclosure alternatives. The loss of their 

home, the time and money spent arranging the TPP, and funds spent 

on home improvements constitute damages. The Court of Appeal 

therefore reversed the trial court’s grant of servicer’s demurrer to the 

promissory fraud claim. 

Agents of a principal are also liable for torts they themselves commit, 

even if the agent was acting under the principal’s authority. Here, 

borrowers sued not only their servicer for TPP-related fraud, but also 

three servicer representatives, all of whom assured borrowers their 

TPP payments were received, properly credited, and that no 

foreclosure sale would occur while the TPP was in place. Basically, 

borrowers alleged these individuals “promoted the TPP . . . without 

any intention of honoring it.” The court agreed that borrowers had 

stated a viable fraud claim against these three representatives. 

CC 2924.11: Dual Tracking During a Short Sale 

Taylor v. Bank of Am., N.A., No. 34-2013-00151145-CU-OR-GDS 

(Cal. Super. Ct. Sacramento Cnty. Sept. 22, 2014): Most dual tracking 

claims involve a borrower’s application for a loan modification and CC 

2923.6. Dual tracking is also prohibited, however, if a borrower and 

servicer agree to a non-modification foreclosure alternative, like a 

short sale. If a short sale agreement is in writing, and if the borrower 

submits proof of financing to the servicer, a servicer may not move 

forward with the foreclosure process. CC § 2924.11(a)-(b). Here, 

servicer was still reviewing borrower’s short sale application, but had 

already received proof of financing when it foreclosed. Even without 

evidence of a final, approved, short sale agreement, the court found 

borrowers to have stated a viable dual tracking claim under CC 

2924.11 and overruled servicer’s demurrer.     
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Borrowers Successfully Couch a Seemingly Proprietary TPP as 

a HAMP TPP, Resulting in Valid Contract and UCL, Elder 

Abuse, & FDCPA Claims; Sending Borrowers an NOD Is Not 

Dual Tracking  

Dominguez v. Nationstar Mortg. LLC, No. 37-2013-00077183-CU-

OR-CTL (Cal. Super. Ct. San Diego Cnty. Sept. 19, 2014): Over the 

past two years, California courts have consistently held that borrowers 

who are compliant with HAMP TPP agreements are entitled to 

permanent modifications and, if a servicer refuses to offer a 

modification, borrowers may sue for breach of contract. There is less 

case law on whether proprietary modifications, offered through the 

servicer itself, require servicers to offer permanent modifications to 

compliant borrowers. The outcome of these cases usually hinges on the 

language in the proprietary TPP agreement. Here, borrowers entered 

into a “FNMA Apollo Trial Period Program” with their servicer. While 

the name makes it seem like a proprietary plan, borrower alleged that 

servicer was a HAMP participant and that this particular plan was 

“offered as a HAMP modification.” Nothing in the letters or 

agreements attached to the complaint contradicted borrower’s claim. 

The court accordingly followed West and found valid breach of contract 

and promissory estoppel claims based on borrower’s TPP compliance 

and servicer’s failure to offer a permanent modification. On borrower’s 

UCL claim, the court considered TPP payments to constitute her 

“injury,” necessary for UCL standing. Without servicer’s promise to 

modify, borrower would never have made those TPP payments. The 

court denied servicer’s demurrer to borrower’s contract and UCL 

claims. 

Financial elder abuse consists of a person “tak[ing] or appropriat[ing] 

personal property ‘for a wrongful use or with intent to defraud, or 

both,’” from an elder or dependent adult. Here, the court found a valid 

elder abuse claim because borrower alleged servicer induced her into 

making TPP payments—she otherwise would not have made—by 

falsely promising a permanent modification. “This could constitute the 

taking of [borrower’s] property for a wrongful use and with the intent 
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to defraud.” The court denied servicer’s demurrer on the elder abuse 

claim. 

The FDCPA defines “debt collector” as: 1) “any person who uses any 

instrumentality of interstate commerce or the mails in any business 

the principal purpose of which is the collection of any debts;” 2) or any 

person “who regularly collects or attempts to collect, directly or 

indirectly, debts owed . . . or due another.” Under Corvello v. Wells 

Fargo Bank, the Ninth Circuit determined that offering a modification 

agreement and collecting modified payments qualifies as “debt 

collection.” Here, the court followed Corvello and decided that 

servicer’s attempts to collect HAMP TPP payments constitute debt 

collection and result in a valid FDCPA claim. The court distinguished 

between foreclosure proceedings, which do not constitute debt 

collection, and making a false promise to modify a loan, which can. The 

court denied servicer’s demurrer to borrower’s FDCPA claim. 

HBOR’s dual tracking provisions prevent servicers from “record[ing] a 

notice of default or notice of sale, or conduct[ing] a trustee’s sale, while 

a complete first lien loan modification is pending.” Here, servicer sent 

borrower a copy of the NOD either while borrower’s application was 

under review or while she was TPP-compliant (it is unclear from the 

opinion). Either way, the court found no dual tracking violation 

because servicer never recorded the NOD. The court granted the 

demurrer on this claim.  

Preliminary Injunction & Bond: Reforming Contract to Include 

Non-Borrowing Spouse on Reverse Mortgage is Reasonable 

Ray v. Nationstar Mortg. LLC, No. 37-2014-00008510-CU-CO-CTL 

(Cal. Super. Ct. San Diego Cnty. Sept. 5, 2014): To win a preliminary 

injunction in California state court, a borrower must show a likelihood 

of prevailing on the merits and that they will be more harmed if the 

injunction does not issue, than the servicer would be if the injunction 

did issue. Here, the court considered whether borrower had shown a 

likelihood of prevailing on her contract reformation claim. That claim 

requires borrowers to show that a contract did not “truly express the 
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intention of the parties” through fraud or mistake. The remedy for this 

claim is to revise the contract to express the true intention of the 

aggrieved party, who does not necessarily have to be a party to the 

original contract, but anyone “who has suffered prejudice or pecuniary 

loss.” Here, borrower’s wife, a non-borrower, moved to enjoin the 

foreclosure on her husband’s reverse mortgage and the home they 

shared together. Though plaintiff was not a party to the mortgage 

contract, the court deemed her contract reformation claim valid 

because she was an aggrieved party, at risk of losing her house if the 

contract is enforced. Specifically, reforming the contract “to add 

plaintiff as a homeowner and borrower is consistent with [the federal 

statutes] pertaining to Reverse Mortgages . . . which define[ ] the terms 

‘borrower’ and ‘homeowner’ to include both the borrower/homeowner 

and the spouse.” Further, the court found a factual dispute relating to 

whether the plaintiff was left out of the mortgage contract as a 

mistake, or whether she fully realized the consequences of leaving her 

off that contract. The court granted the preliminary injunction and set 

the bond at a one-time $10,000 payment, plus $500 per month payable 

to a trust.   

NMS Immunity is an Affirmative Defense; Valid SPOC Claim;  

“Material Violation” of HBOR; Valid UCL, Negligence Claims; 

Promissory Estoppel Analysis   

Segura v. Wells Fargo Bank, N.A., 2014 WL 4798890 (C.D. Cal. 

Sept. 26, 2014): As long as the National Mortgage Settlement (NMS) is 

effective, a signatory who is NMS-compliant with respect to the 

individual borrower is not liable for various HBOR violations, 

including dual tracking. CC § 2924.12(g). In this case, borrowers 

brought dual tracking and SPOC claims against their servicer, a NMS 

signatory. As a signatory, servicer argued borrower’s claims should be 

dismissed because borrower did not allege servicer was non-compliant. 

Like other federal courts have ruled on this issue, this court found this 

safe harbor argument an affirmative defense proper for the summary 

judgment stage of litigation, not in a MTD. And while alleging non-

compliance is not a prerequisite to borrower’s prima facie HBOR claim, 

these borrowers adequately alleged NMS non-compliance anyway, with 
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their SPOC claim. The court declined to dismiss borrowers’ HBOR 

claims based on servicer’s NMS participation. 

HBOR requires servicers to provide borrowers with a single point of 

contact, or “SPOC,” during the loan modification process. SPOCs may 

be an individual or a “team” of people and have several responsibilities, 

including: facilitating the loan modification process and document 

collection, possessing current information on the borrower’s loan and 

application, and having the authority to take action, like stopping a 

sale. Here, borrowers alleged they contacted a servicer representative 

two days prior to the scheduled sale and were informed the sale would 

be postponed. The following day, the same representative told 

borrowers servicer would not foreclose if borrowers could “secure proof 

of $20,000” that day. Borrowers collected the sum and reported it to 

servicer, but the foreclosure sale went ahead. Borrowers argued that 

the servicer representative in question could not, by definition, be a 

SPOC because he or she failed to fulfill SPOC duties, including 

stopping the sale. Servicer, therefore, failed to provide borrowers with 

a SPOC, a material violation of HBOR. The court agreed that, at this 

stage in litigation, borrowers adequately pled a SPOC claim.  

To recover post-foreclosure damages on an HBOR claim, a borrower 

must demonstrate that the servicer’s actions amounted to “material 

violations” of the HBOR statutes. CC § 2924.12(b). Here, servicer 

argued that only lost equity can constitute damages: “the value of the 

property at the time of sale minus the outstanding debt.” And since 

this house sold at foreclosure for less than what borrowers owed, 

servicers alleged SPOC and dual tracking violations could not 

considered “material.” The court disagreed. Servicer’s botched SPOC 

assignment and foreclosing on borrowers while they had a pending 

modification application both “deprived [borrowers] of the opportunity 

to obtain the modification” (emphasis added), which could have saved 

their home. At the pleading stage, these allegations are enough to 

claim the violations were material. The court denied servicer’s motion 

to dismiss borrowers’ SPOC and dual tracking claims. 
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Viable UCL claims must establish that the borrower suffered economic 

injury caused by defendant’s misconduct. If borrower’s default occurred 

prior to any alleged misconduct, standing is difficult to show because 

the default most likely caused the economic injury (foreclosure), 

regardless of a defendant’s misdeeds. Here, the court distinguished 

between damage caused by borrowers’ default, and damage caused by 

servicer’s mishandling of borrowers’ modification application. “[W]hile 

the loss of the property may ultimately have resulted from [borrowers’] 

failure to pay their mortgage, a fact unrelated to the alleged unfair and 

unlawful practice, [borrowers] adequately allege that [servicer’s SPOC 

and dual tracking violations] are related to some form of loss they may 

have suffered related to the property.” Specifically, servicer’s 

misconduct may have affected their property interest, and/or their 

ability to lower their mortgage payments. The court found viable UCL 

claims and denied servicer’s MTD.  

Negligence claims require a duty of care owed from servicer to 

borrower. Generally, banks owe no duty to borrowers within a typical 

lender-borrower relationship. A recently published Court of Appeal 

decision, Alvarez v. BAC Home Loans Servicing, 228 Cal. App. 4th 941 

(2014) found that while servicers have no duty to initiate the 

modification process or to grant a modification, once they agree to 

negotiate a modification they owe a duty to borrowers not to mishandle 

that process. This court agreed with the reasoning in Alvarez. Here, 

servicer agreed to accept and process borrowers’ loan modification 

application and to assign them a SPOC. Consequently, servicer was 

obligated to handle borrowers’ application with “reasonable care.” The 

court took care to clarify that this duty is a general duty only to 

provide a baseline of care. The court then found that here, servicer 

failed to provide that minimum standard of care and borrowers’ 

negligence claim survived the MTD. 

Promissory estoppel claims require: 1) a clear and unambiguous 

promise; 2) borrower’s reasonable and foreseeable reliance; 3) damages 

incurred from the reliance. Here, borrowers successfully alleged the 

first element: a servicer representative promised the sale would not 

occur if borrowers paid servicer $20,000. Even though servicer did not 
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specify the length of the sale postponement, it would be reasonable for 

borrowers to assume the postponement would provide servicer with 

enough time to evaluation their pending loan modification application. 

The promise was definite enough to comply with the pleading standard 

for PE claims. Nor could servicer assert a statute of frauds defense. 

Under California case law, promises to postpone foreclosure and to 

consider a modification are not themselves modifications, and are not 

subject to the statute of frauds. The court agreed with servicer, 

however, that borrowers had not adequately pled detrimental reliance. 

Spending time collecting the $20,000 rather than “pursuing 

alternatives to avoid foreclosure” is not specific enough. In an amended 

pleading, borrowers must assert what they would have pursued, had 

they not spent time collecting money. The court dismissed this claim.      

Valid UCL “Unfair” Claim where Borrower Alleges Misconduct 

Beyond Contract Breach; Tender Exceptions 

Williams v. Wells Fargo Bank, N.A., 2014 WL 4809205 (N.D. Cal. 

Sept. 25, 2014):42 To state a UCL claim under its “unfair” prong, a 

plaintiff must show that defendant’s actions or practices “offends an 

established public policy or . . . is immoral, unethical, oppressive, 

unscrupulous or substantially injurious to consumers.” The UCL may 

not be used, however, to recover tort damages where the servicer only 

breached a contract. Servicer’s misconduct, in other words, has to go 

beyond a contract breach for a borrower to recover damages through 

the UCL. Here, borrower successfully paid her mortgage and home 

equity line of credit (HELOC) by her servicer’s automatic withdrawal 

from her banking account. Borrower switched banks and timely alerted 

servicer of her new bank’s information so she could continue to pay via 

automatic withdrawal. Inexplicably, servicer stopped withdrawing 

HELOC payments, and then later, mortgage payments. In each case, 

servicer was unresponsive to borrower’s attempts to correct its errors, 

which led to accumulating late fees, penalties and, in the case of the 

                                            
42 This case was originally summarized in our November 2013 newsletter, as 

Williams v. Wells Fargo Bank, N.A., 2013 WL 5444354 (N.D. Cal. Sept. 30, 2013). 

There, the court granted a preliminary injunction halting the foreclosure based on 

borrower’s viable good faith and fair dealing claim.  
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HELOC, a completed trustee’s sale that was later rescinded. After 

reinstating her HELOC, with penalties, borrower was told her 

mortgage loan did not exist. The bank later confessed her loan did 

exist, but she would have to pay late fees and penalties, plus the 

arrears, to reinstate it. Borrower refused to pay anything but the 

arrearage, so servicer recorded an NOD. Only a preliminary injunction 

stopped the sale. The court agreed with borrower that this unfair 

conduct went above and beyond a mere breach of contract. The servicer 

activity described by borrower could reasonably be interpreted as 

conduct “intended to harm,” especially considering servicer’s past 

wrongful foreclosure of borrower’s HELOC. Further, servicer may have 

maintained a policy of disappearing loans, only to make them reappear 

with increased fees and penalties. If that were true, it is clearly an 

“unfair” policy. The court denied servicer’s MTD borrower’s UCL claim.   

California law requires borrowers bringing quiet title claims to tender 

the amount due on their loan. There are several exceptions to this rule, 

including when the foreclosure sale has not yet occurred, or when it 

would be inequitable to require tender, given the circumstances. Both 

exceptions were met here, where a preliminary injunction was 

preventing the foreclosure from taking place, and where borrower 

alleged “irregularities” like her loan’s disappearance and 

reappearance. Requiring a full tender would be inequitable here.  

Servicer’s Motion for Judgment on the Pleadings Denied: Res 

Judicata, Litigation Privilege, Common Interest Privilege 

Postlewaite v. Wells Fargo Bank, N.A., 2014 WL 4768386 (N.D. 

Cal. Sept. 24, 2014):43 The doctrine of res judicata bars a second suit 

where, inter alia, the plaintiff in the first suit asserted (or could have 

asserted) the same claims as those in the second. The court must ask: 

“whether to [the] two suits arise out of the same nucleus of facts,” 

whether the “two events are part of the same transaction or series,” or 

                                            
43 This case was originally summarized in our July 2013 newsletter, as Postlewaite v. 

Wells Fargo Bank, N.A., 2013 WL 2443257 (N.D. Cal. June 4, 2013). The court found 

that the statute of frauds did not bar borrower’s promissory estoppel claim. Servicer’s 

promise to postpone a foreclosure sale did not modify the mortgage documents so as 

to require it to be memorialized in writing.   
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“whether they are related to the same set of facts  . . . and could 

conveniently be tied together.” Courts also consider whether suits 

involve the same right, or the same evidence. Here, borrower brought 

her first suit alleging servicer improperly denied her a modification 

and lacked authority to foreclose. During negotiations stemming from 

that first lawsuit, borrower’s attorney allegedly settled with servicer’s 

attorney, agreeing to pay the arrearage in exchange for a 

postponement of the foreclosure sale. Servicer foreclosed anyway, 

resulting in borrower’s second suit. These separate factual 

circumstances involve separate rights: the right to a modification 

and/or the right not to have the wrong party foreclose, versus the right 

to have servicer honor a settlement agreement. Further, the scenarios 

will likely involve different evidence, as they involve different people 

(the attorneys, for example), different documents and conversations, 

and different promises. The court therefore denied servicer’s motion for 

judgment on the pleadings based on a res judicata theory. 

California’s litigation privilege bars suits based on any communication 

“made in judicial or quasi-judicial proceedings . . . to achieve the object 

of the litigation.” CC § 47. Settlement negotiations fall within the 

privilege. The privilege, however, is not absolute, and is largely applied 

to preclude tort liability, not contractual liability. Likewise, 

California’s common interest privilege protects communication that is 

made “without malice, to a[n interested] person . . . by one who is also 

interested,” and relates to tort liability, not contract liability. Here, 

borrowers assert servicer, through its attorney, orally promised not to 

foreclose in exchange for a reinstatement payment. Servicer then 

foreclosed, breaching that oral promise. The court declined to extend 

either the litigation or the common interest privilege to borrowers’ 

contract-based claims. It further noted that servicer came “perilously 

close to a breach of its counsel’s Rule 11 duties,” as this principle is 

widely known and even propounded by the cases cited by servicer. All 

of borrowers’ claims survived the motion for judgment on the 

pleadings.  

ECOA: Pleading a “Complete Application,” Effect of Servicing 

Transfers, Failure to Notify Borrowers of Missing Documents; 
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Transferor Servicer Liability; Preliminary Injunction: 

Postponed Foreclosure Eliminates Irreparable Harm; Servicer 

Concedes Tender Not Required for HBOR PI  

Cooksey v. Select Portfolio Servicing, Inc., 2014 WL 4662015 

(E.D. Cal. Sept. 17, 2014): Borrowers can pursue two avenues to gain 

relief under the Equal Credit Opportunity Act (ECOA)’s notice 

requirements: 1) show servicer failed to provide written notice of a 

modification denial within 30 days of receiving the application; or 2) 

show servicer took an adverse action against borrower without 

providing sufficient reasoning. The first claim requires borrower’s 

submission of a “complete application,” as determined by servicer and 

in servicer’s timeframe, but at least including every “piece of 

information regularly obtained in the modification process.” Only when 

an application is “complete” does servicer’s 30-day clock begin. Further, 

servicers must notify borrowers if an application is incomplete within 

the 30-day window. Here, borrowers alleged they submitted three 

HAMP applications. They did not plead the first was “complete,” but on 

the second, they claimed servicer requested additional documents 

outside of the 30-day window, which borrowers nevertheless provided, 

but that servicer claimed were submitted too late. They further alleged 

servicer acknowledged their third application as “complete” less than 

30 days before transferring the servicing rights to a second servicer. In 

short, borrowers never received any written denials, or letters 

outlining missing documents, within the required 30-day window. 

They accordingly brought ECOA claims against their original servicer. 

The court found borrowers failed to plead that any of their three 

applications were “complete” within the meaning of ECOA. Borrowers 

made no allegations that their first application was “complete,” and 

they admitted their supplemental documentation for their second 

application was provided outside the timeframe established by 

servicer. Their third application proved more complicated because 

servicer acknowledged its completeness. Because it then transferred 

servicing inside the 30-day window, this court determined the original 

servicer was no longer liable under ECOA: “when an entity ceases to 

have responsibility for accepting or rejecting an application for a loan 
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modification, its obligation to notify the applicant also ceases.” Even 

without “complete” applications, however, borrowers still have viable 

ECOA claims against their original servicer. Because the servicer 

never notified borrowers their first application was incomplete, and 

because it made an incomplete notification pertaining to borrowers’ 

second application outside the 30-day window, servicer violated 

ECOA’s notification requirements and the court denied servicer’s MTD 

borrowers’ ECOA claims based on this theory. 

In California, a transferor servicer’s “liability for aiding and abetting 

depends on proof the [transferor servicer] had actual knowledge of the 

specific primary wrong the [transferor servicer] assisted.” Joint 

venture liability requires that both the transferor and the transferee 

servicer: 1) have control over the venture, 2) share profits, and 3) each 

have an ownership interest. Here, transferor servicer transferred 

servicing rights of borrowers’ loan after acknowledging that borrowers’ 

modification application was “complete.” The transferee servicer never 

responded to that application, but requested that borrowers submit a 

new application. After acknowledging that borrowers qualified for 

HAMP, transferee servicer never sent the promised TPP documents, 

instead recording an NTS, violating HBOR’s dual tracking prohibition. 

Borrowers brought dual tracking claims against their original servicer, 

under a joint venture liability theory. Borrowers also accused 

transferor servicer of being a “master servicer,” under which transferee 

servicer operated. The court found borrowers had not pled specific facts 

to support these theories largely because they had not addressed the 

elements to joint venture liability. Borrowers could not, then, hold 

transferor servicer liable for actions of the transferee. The court 

granted transferor servicer’s MTD but gave borrowers leave to amend. 

To win a preliminary injunction in California state court, a borrower 

must show, inter alia, that they face likely, immediate, and irreparable 

harm if the injunction does not issue. In general, California state and 

federal courts have found loss of a familial home to constitute 

irreparable harm. Here, borrowers alleged they will lose their home if 

the court denies their preliminary injunction motion, and that this 

threat constitutes irreparable harm. Servicer, however, has postponed 
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the sale while it reviews borrowers for a modification. The court was 

satisfied that servicer is diligently attempting to work with borrowers 

on their modification application, and that servicer’s counsel truthfully 

claims that no foreclosure will occur during this process. The court, 

therefore agreed with servicer that borrowers do not face “an 

immediate threat of irreparable injury,” and denied borrowers’ PI 

motion.  

According to the “tender rule,” a borrower who sues to set aside a 

foreclosure sale must show that he or she is ready, willing, and able to 

pay the full amount due on the loan. Tender has been excused in pre-

sale suits, and in cases where borrowers bring statutory causes of 

action. Here, borrowers brought statutory, HBOR claims pre-sale, 

seeking only to enjoin a foreclosure, not to set one aside. While 

borrowers did not plead tender, or an exception to the tender rule, 

servicer conceded at the PI hearing that tender was not required for a 

preliminary injunction based on HBOR claims.  

CC 2924(a)(6) Authority to Foreclose: Substitutions of Trustee 

may be Executed after Trustee Records NOD, and a 

Beneficiary’s Agent May Record an NTS; Agency Liability for 

Dual Tracking Violations; Former CC 2923.5 Claim; Pre-Sale 

Promissory Estoppel Claim 

Maomanivong v. Nat’l City Mortg., Co., 2014 WL 4623873 (N.D. 

Cal. Sept. 15, 2014): CC 2924(a)(6) restricts “the authority to foreclose” 

to the beneficiary under the DOT, the original or properly substituted 

trustee, or a designated agent of the beneficiary. Generally, California 

borrowers are not permitted to question an entity’s authority to 

foreclose. CC 2924(a)(6), in other words, has no private right of action. 

Some courts, on the other hand, have allowed borrowers to challenge a 

servicer’s authority to foreclose, but only by alleging very specific facts 

attacking an assignment or a substitution of trustee. This court 

declined to weigh in on that specific issue, disposing of borrower’s 

argument while hypothetically granting a CC 2924(a)(6) private right 

of action. In this case, an entity purporting to act as the “trustee” 

executed and recorded an NOD on borrowers’ property. A substitution 
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of trustee naming that trustee was not recorded until several months 

later, but before that trustee recorded the NTS. California’s foreclosure 

framework allows this sequence of events under CC 2934a(c). Further, 

borrower alleged throughout the complaint that the trustee acted as an 

agent of the loan beneficiary, a relationship specifically contemplated 

and approved by CC 2924(a)(6). The court dismissed borrower’s 

authority to foreclose claim because the trustee’s actions were all 

lawful under California’s foreclosure statutes. 

Servicers may not move forward with foreclosure while a borrower’s 

complete, first lien loan modification is pending. CC § 2923.6(c). Pre-

sale, injunctive relief is available to borrowers, and “shall remain in 

place and any trustee’s sale shall be enjoined until the court 

determines that the mortgage servicer, mortgagee, trustee, beneficiary, 

or authorized agent has corrected and remedied the violation” 

(emphasis added). CC § 2924.12. The remedy for a dual tracking 

violation, then, “recognizes the responsibility for the decision to record 

a foreclosure-related notice may lie with multiple parties,” not just the 

recording party. Here, borrower alleged she had a pending complete 

application submitted to servicer when the trustee recorded the NTS. 

She sued the trustee, but also the servicer, both of which were acting 

as agents of the beneficiary, which was also a defendant. The court 

agreed that borrower had stated a valid dual tracking claim against all 

three parties, servicer for failing to make a determination on 

borrower’s application, and the beneficiary for authorizing the trustee’s 

recording of the NTS. The court denied the motions to dismiss this 

claim.  

Former CC 2923.5 required servicers to contact borrowers (or to 

diligently attempt contact them) to discuss borrowers’ financial 

situation and possible foreclosure options and then wait 30 days before 

filing an NOD. A servicer must record an NOD declaration (with the 

NOD) attesting to its statutory compliance. Here, borrower alleged she 

received no servicer-initiated contact before the NOD recordation. This 

court sided with a minority view that borrower-initiated contact fulfills 

CC 2923.5 requirements. Second, borrower alleged that even when she 

called servicer, its representatives did not explore every foreclosure 
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alternative available. The court agreed: each time borrower called, 

servicer representatives repeatedly insisted she had to become 

delinquent to qualify for any foreclosure alternative, but never 

explained what those alternatives were or what they entailed. The 

court found a viable CC 2923.5 claim and denied servicer’s MTD. 

Promissory estoppel claims require: 1) a clear and unambiguous 

promise; 2) borrower’s reasonable and foreseeable reliance; 3) damages 

incurred from the reliance. Here, borrower alleged that servicer 

representatives falsely promised her servicer would not foreclose on 

two separate occasions. In reliance on those promises, borrower did not 

reinstate her loan or file bankruptcy—both options she discussed with 

the servicer representatives. Borrower brought suit and won a TRO 

stopping the foreclosure sale, which servicer used to argue 

demonstrates a lack of detrimental reliance—there is no detriment yet. 

The court disagreed, claiming servicer fundamentally misunderstood 

borrower’s claim: “the detriment suffered . . . was not the loss of her 

home in a foreclosure sale, but her forbearance of two options to avoid 

foreclosure that would have been available to [her] had she not relied 

on those promises.” The court did, however, agree with servicer that 

borrower had not adequately alleged damages. In an amended 

complaint, borrower must allege that the options she chose not to 

pursue were only available for a brief time, and are truly lost to her 

now.   

Valid UCL Claim Based on Purported CC 1709 Violation; Fraud 

Claim: Misrepresenting Loan “Qualification” vs. “Affordability” 

Whitehurst v. Bank2 Native American Home Lending, LLC, 

2014 WL 4635387 (E.D. Cal. Sept. 10, 2014): There are three distinct 

prongs of a UCL claim: unlawful, unfair, and fraudulent. An unlawful 

prong claim is rooted in the violation of another law, “committed 

pursuant to business activity.” Here, borrower alleged her lender 

violated several California laws, including CC 1709: “One who willfully 

deceives another with intent to induce him to alter his position to his 

injury or risk, is liable for any damage which he thereby suffers.” Her 

lender unlawfully induced borrower into taking out a mortgage she 
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could not afford by promising her she could refinance shortly 

thereafter, which she was never allowed to do. Borrower alleged 

lender’s actions deprived her of the opportunity to contract for a better 

loan with a different lender, and she now faces foreclosure as a result. 

The court agreed this sufficiently states a CC 1709 violation, through 

which borrower may base her unlawful UCL claim. Borrower 

successfully pled UCL standing by pointing to her damages: lost 

equity, attorney’s fees, and ruined credit. The court denied lender’s 

MTD borrower’s UCL claim. 

To state a valid fraud claim, borrowers must show, inter alia, that they 

justifiably relied on the financial institution’s misrepresentation. Here, 

borrower alleged she relied on her lender’s “superior knowledge and 

expertise . . . and believed the representations made to her as to her 

qualification for the subject loan,” which she ultimately could not 

afford (emphasis added). Specifically, lender’s agents misrepresented 

borrower’s actual income on the loan documents, to qualify borrower 

for the loan. The court distinguished between claiming that a lender 

misrepresented that a borrower could afford a loan, which could give 

rise to an actionable fraud claim, and claiming a lender 

misrepresented that a borrower would qualify for a loan, for which 

there is no actionable claim. As held by the California Court of Appeal, 

a lender owes borrowers no duty to determine if they can afford a loan 

or not. Establishing a borrower’s creditworthiness protects the lender, 

not the borrower. The court dismissed borrower’s fraud claim. 

CC 2923.6: Defining a “Fair Opportunity to Be Evaluated,” a 

“Material Change in Financial Circumstances,” and “Complete 

Application;” NMS Immunity Is an Affirmative Defense; 

Tender; Alleging Dual Tracking Damages 

Stokes v. Citimortgage, 2014 WL 4359193 (C.D. Cal. Sept. 3, 2014): 

Servicers may not move forward with foreclosure while a borrower’s 

complete, first lien loan modification is pending, or during the 

mandatory appeal period following an application denial. Servicers are 

under no obligation, however, to review a subsequent application if a 

previous application was already evaluated, or “afforded a fair 
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opportunity to be evaluated.”  CC § 2923.6(g). Here, servicer reached 

out to borrowers before HBOR was effective, in compliance with the 

pre-NOD outreach requirements in former CC 2923.5. Borrowers 

submitted their complete modification application once HBOR was in 

effect and, while that application was pending, servicer recorded a 

NOD. Only days after denying this application, servicer then recorded 

an NTS, within the 30-day appeal period. Borrowers then submitted a 

second application, this time providing tax returns servicer had 

previously requested during the first application round. Servicer 

denied this second application and foreclosed. Defending the NOD dual 

tracking violation, servicer argued that its pre-NOD outreach absolved 

it of any duty to evaluate borrowers for their first application. 

Borrowers were, servicer reasoned, already afforded a “fair 

opportunity” to be evaluated for a loan modification through servicer’s 

assessment of borrowers’ financial situation and exploration of 

foreclosure alternatives. The court disagreed: purported compliance 

with CC 2923.5’s outreach requirements does not, by itself, 

demonstrate that borrowers were afforded a “fair opportunity” to be 

evaluated for a modification. This confuses the pre-NOD outreach 

requirements with dual tracking prohibitions. The court also found 

that recording the NTS inside the 30-day appeal period after 

borrower’s first application rejection, denied borrowers a fair 

opportunity to be evaluated. The court did, however, agree with 

servicer that dual tracking protections did not apply to borrowers’ 

second application: borrowers had several months to procure the 

requested tax returns during their first application period, and offered 

no explanation why they failed to submit them. They were, essentially, 

afforded a fair opportunity to be evaluated during their first 

application period and servicer was under no obligation to review their 

second application.   

Dual tracking protections only apply to a borrower’s first modification 

application, unless the borrower submits documentation of a “material 

change” in financial circumstances. Then, dual tracking protections are 

reignited and apply to a subsequent application. After their first 

modification application was denied, these borrowers submitted a 
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second application, this time providing the tax returns that were 

requested, but not provided, during their first application. The court 

had to evaluate whether submission of tax returns constitutes a 

material change in financial circumstances and found that, without 

more, it does not. The returns themselves are not a change in 

finances—they only reflect a change. The court declined to extend dual 

tracking protections to borrowers’ second application not only because 

borrowers were afforded a fair opportunity to be evaluated with their 

first application (see above), but also because submitting previously 

requested tax returns does not constitute a “material change in 

financial circumstances.”  

Only “complete” applications receive dual tracking protections, and 

servicers determine what constitutes “completeness.” CC § 2923.6(h). 

Here, borrowers asserted both their applications were “complete,” 

despite not including every document requested by servicer. Borrowers 

argued that because they submitted all documents required by a 

HAMP modification application, they alleged “completeness” under 

HBOR. The statute, though, mentions nothing about HAMP 

requirements. The court agreed with servicer that neither of borrowers’ 

two applications were complete because they both lacked documents 

specifically requested by servicer. The court granted servicer’s motion 

to dismiss all of borrowers’ dual tracking claims. 

Signatories to the National Mortgage Settlement (NMS) are immune 

from HBOR liability if the servicer was NMS-compliant as applied to 

the subject borrower. CC § 2924.12(g). Here, servicer alleged that its 

general NMS compliance insulates it from all HBOR liability. The 

court agreed with other federal courts in California in finding NMS 

immunity an affirmative defense best asserted by the servicer at 

summary judgment, not something borrowers must address in their 

prima facie HBOR case. Moreover, this servicer has not demonstrated 

NMS compliance with respect to these borrowers. In fact, borrowers 

allege servicer was non-compliant because it failed to notify them their 

application was missing documents within five business days of 

receipt. The court declined to dismiss borrower’s HBOR claims based 

on NMS immunity. 
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A borrower who seeks to set aside a sale, through a wrongful 

foreclosure claim for example, must generally “tender” the amount due 

on the loan. Tender may be excused, however, where it would be 

inequitable. Here, borrowers alleged statutory HBOR claims against 

their servicer, which servicer characterized as, “at bottom, a claim for 

wrongful foreclosure,” arguing for dismissal based on failure to tender. 

This court examined the scant precedent considering tender in the 

context of HBOR claims. HBOR claims brought alongside equitable 

claims, like wrongful foreclosure, have been dismissed for failure to 

tender in two federal courts. State courts, however, have allowed 

HBOR claims to survive without requiring tender, largely because 

HBOR itself makes no mention of the requirement. This court sided 

with the state cases in choosing not to require tender for HBOR claims 

at the pleading stage. To evaluate a possible inequitable exception to 

tender, the court found it required additional facts and declined to 

dismiss the HBOR claims based on a failure to tender. 

To receive damages under a post-foreclosure dual tracking theory, 

borrowers must allege that the act of dual tracking directly caused 

borrowers’ harm. Here, despite the numerous damages borrowers 

alleged in their complaint, the court found that borrowers failed to 

specifically allege how servicer’s dual tracking –its recording of an 

NOD before denying borrowers’ application, and its recording of an 

NTS during the appeal period— caused any of those damages. The 

court dismissed borrowers’ dual tracking claims and instructed 

borrowers to draw a direct link between dual tracking violations and 

harm in their amended complaint. 

 

 

 

Reverse Mortgages & Surviving, Non-Borrower Spouses: HUD 

May Allow Lenders to Assign Loans to HUD  
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Plunkett v. Castro, 67 F. Supp. 3d 1, 2014 (D.D.C. 2014):44 The APA 

requires all administrative actions (including regulations) to comply 

with federal law. HUD-insured HECMs (Home Equity Conversion 

Mortgages), or “reverse mortgages,” are creatures of federal statute. 

HUD regulation at 24 C.F.R. § 206.27 allows lenders to accelerate the 

loan upon the death of the borrower, if the house is no longer the 

principle residence “of at least one surviving mortgagor” (emphasis 

added). A conflicting federal statute, 12 U.S.C. § 1715z-20(j) (part of 

the body of statutes that created and govern HECMs), states:  

The Secretary may not insure a [reverse mortgage] under this 

section unless such mortgage provides that the homeowner’s 

obligation to satisfy the loan obligation is deferred until the 

homeowner’s death . . . . For purposes of this subsection, the 

term “homeowner” includes the spouse of the homeowner.  

In Bennett v. Donovan, 4 F. Supp. 3d 5 (D.D.C. 2013), two widowed 

spouses sued HUD, alleging Regulation 24 C.F.R. § 206.27 violated the 

APA by not conforming with federal statute 12 U.S.C. § 1715z-20(j). 

Plaintiffs were not listed on the deeds, nor were they “mortgagors” on 

the reverse mortgages. They argued these omissions should not result 

in the foreclosure of their homes because under § 1715z-20(j), 

“homeowner” also means the spouse of the homeowner, regardless of 

their “borrower” or “obligor” status. Accordingly, the loan obligation 

should be deferred until the deaths of both the homeowner and their 

spouse. The court applied the Chevron two-step test to § 1715z-20(j) 

and used traditional statutory interpretation to agree with plaintiffs: a 

homeowner’s spouse need not be a borrower or mortgagor to be 

protected from displacement by § 1715z-20(j). Because the statutory 

plain language and congressional intent were unambiguous, the court 

did not reach Chevron’s second step, which would have given HUD 

broad interpretive discretion. HUD regulation 24 C.F.R. § 206.27 was 

found invalid, as applied to plaintiffs. The court remanded the dispute 

                                            
44 An in-depth article examining the Bennett v. Donovan case, and the Plunkett 

litigation (up until this decision) appears in our August 2014 Newsletter, Reverse 

Mortgages: Recent Developments for Surviving, Non-Borrowing Spouses.  
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to HUD because federal agencies decide the form of relief for causes of 

action brought under the APA.  

Before HUD responded, four similarly situated widows and widowers 

sued HUD in Plunkett v. Donovan, alleging the same claims as the 

Bennett plaintiffs, and alleging that HUD’s inaction constitutes 

another APA violation. HUD ultimately issued two determinations 

directed toward the named plaintiffs in Bennett and Plunkett. In the 

first, HUD declared that existing insurance contracts with the subject 

servicers prevented HUD from offering any form of relief to the 

plaintiffs. In the second determination, HUD reiterated its belief that 

it cannot forcibly prohibit servicers from foreclosing on these spouses, 

but offered a voluntary “Mortgagee Optional Election” (MOE) plan. 

Under this scheme, the servicers in question can elect to assign (sell) 

the mortgages to HUD, but only if plaintiffs met certain criteria, which 

none could. Notably, both of HUD’s determinations applied only to the 

named plaintiffs, denying similarly situated non-borrowers of even the 

possibility of relief through the voluntary MOE. After HUD issued 

these determinations, the court consolidated the two cases: now all 

plaintiffs are represented in Plunkett v. Castro. Both HUD and 

plaintiffs moved for summary judgment.  

HUD argued plaintiffs lacked standing because their harms were 

already remedied by the Bennett decision, which held that 24 C.F.R. § 

206.125 (the statute instructing HECM servicers to foreclose under 

specific circumstances) was not triggered by the borrowing spouses’ 

death. The lenders, then, may continue to hold the mortgages, earning 

“interest insured by the government.” Even though the lenders 

(through their servicers) could still foreclose upon the death of the 

borrower-spouse, then, they are now financially motivated not to 

foreclose. HUD argued this remedy was “automatic” and required no 

HUD action. Further, it only applies to the Bennett and Plunkett 

plaintiffs, not to all non-borrowing spouses. This “Trigger 

Inapplicability Decision” (TID) reasoning does not appear in any of 

HUD’s determinations. HUD apparently emailed the involved 

servicers, alerting them that “they did not need to foreclose until 

another triggering event occurred.”   
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The court agreed with plaintiffs that they still have standing. First, 

the TID reasoning above may provide some relief, but not all the relief 

of which HUD is capable. The reverse mortgage statutes allow HUD to 

require lenders to assign mortgages to HUD. If HUD owned the 

mortgages, this would “remove any uncertainty regarding plaintiffs’ 

ability to remain in their homes until their death.” The MOE plan 

allows servicers the choice of selling the mortgages to HUD, but even 

this plan does not provide all the relief available. Second, HUD’s TID 

assertion is new – it was not mentioned as part of HUD’s “final agency 

action” on the issue, the determinations. Further, just because HUD 

wrote those emails does not “deprive a federal court of its power to 

determine the legality” of the TID: if it won on its standing argument, 

(which the court clarifies reads more like a mootness claim), HUD 

could simply revoke its stance after the suit is dismissed. The court 

refused to grant HUD’s MSJ based on lack of standing. 

The court also agreed with plaintiffs that HUD’s failure to include the 

TID “remedy” as part of its determinations is arbitrary and capricious. 

Simply, the court found it “unfathomable” that HUD could think a 

court would agree to only apply the “automatic” TID to the named 

plaintiffs, and not every similarly situated non-borrower. HUD’s error, 

as identified in Bennett, pertained to all non-borrowing, surviving 

spouses of reverse mortgages: “The Bennett plaintiffs were not wronged 

for any individualized reason; they were wronged because they were 

non-borrower surviving spouses.” Further, HUD has articulated no 

reason, at all, for applying the TID to the named plaintiffs only, as 

opposed to all people similarly situated. The court remanded to HUD, 

instructing it to “consider whether the remedy of the TID applies to 

non-borrower surviving spouses.”  

Plaintiffs, for their part, argued summary judgment is appropriate 

because, as a matter of law, HUD’s “solution” to the problem, the 

elective MOE plan, is “arbitrary and capricious.” Specifically, four of 

the five required criteria plaintiffs must comply with to even be eligible 

for the MOE plan (under which the servicer may elect to assign the 

mortgage to HUD) are impossible to meet. The court disagreed, and 

analyzed the criteria one by one. First, the requirement that the non-
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borrowing spouse have title to the property ensures that the 

assignment option “actually benefits[s]” these spouses. There would be 

no point in an assignment if the non-borrowing spouse had no property 

rights to the home, in other words. Second, requiring that the loan not 

be in default (for any other reason aside from the death of the 

borrowing spouse) is rationally related to the government’s interest in 

purchasing good loans. It will require non-borrowing spouses to cure 

any defects in the loan before the government agrees to purchase the 

loan. Likewise, the third condition that there be no competing claims 

to the property also protects HUD’s contemplated property interests 

and is reasonable. Finally, HUD requires that surviving, non-

borrowing spouses had a Principal Limit Factor (PLF) greater or equal 

to their borrowing spouse’s PLF at loan origination, or currently have a 

PLF greater than the current unpaid principal balance of the loan. 

This will likely never happen because the very reason most borrowing 

spouses take out reverse mortgages alone relates to their higher PLF 

number, which provides the couple with higher loan proceeds. The 

court acknowledged that meeting this standard is “difficult, if not 

impossible” for non-borrowing spouses. Requiring it, however, is not 

“arbitrary and capricious” under the deferential APA standard. The 

court found that HUD had examined the data and “articulated a 

satisfactory explanation” that ensuring proper PLF levels of assignable 

loans ensures the “ongoing financial viability of the HECM program” 

as a whole. Also, as HUD points out, a non-borrowing spouse wishing 

to fulfill this requirement “need only pay back some of the amount of 

the loan,” to bring their current PLF higher than the unpaid principal 

balance. Because meeting this condition is do-able, it is not arbitrary 

or capricious. The court also found it important that these MOE 

requirements would have been required of the non-borrowing spouse, 

had they been a co-borrower at loan origination. The court found the 

MOE program reasonable under the APA standard and denied 

plaintiffs’ MSJ.    

Plaintiffs also alleged HUD’s choice to make the MOE program 

elective, rather than mandatory, and to offer it only to servicers of 

loans held by the named plaintiffs, rather than all non-borrowers 
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similarly situated, was arbitrary and capricious. Indeed, the D.C. 

Court of Appeals suggested mandatory assignments when it remanded 

Bennett to the district court. HUD argued, and the court agreed, that 

HUD cannot mandate assignments. Under 12 U.S.C. § 1715z-20(i): 

[T]he Secretary shall take any action necessary—(A) to provide 

any mortgagor under this section with funds to which the 

mortgagor is entitled under the insured mortgage or ancillary 

contracts but that the mortgagor has not received because of the 

default of the party responsible for payment . . . [including] 

accepting an assignment of the insured mortgage 

notwithstanding that the mortgagor is not in default under its 

terms, and calculating the amount and making the payment of 

the insurance claim on such assigned mortgage. 

The court applied the Chevron two-step test to the statute and used 

traditional statutory interpretation to agree with HUD: nothing in the 

statutory language requires the government, through HUD, to force 

servicers or lenders to assign loans to HUD. Applying Chevron’s second 

step, the court was satisfied that HUD’s interpretation of the rule was 

not arbitrary or capricious. Even if the Court of Appeals indicated that 

such assignments were possible, it did not suggest that such 

assignments could be made mandatory. The court denied plaintiffs’ 

MSJ on this issue as well.  

New CFPB Mortgage Servicing Rules: Viable RESPA Claims 

Based on Servicer’s Failure to Adequately Respond to NOE, 

RFI 

Wilson v. Bank of Am., N.A., 48 F. Supp. 3d 787 (E.D. Pa. 2014): 

Under the old RESPA Qualified Written Request rules, a servicer 

needed to respond to a borrower’s QWR by conducting “an 

investigation,” and by providing borrower an explanation why the 

servicer believes the account information is correct. Servicer’s 

conclusion could even be wrong, and it would still escape liability, if its 

original explanation was plausible. The RESPA requirements, then, 

were merely procedural. The CFPB servicing rules, which went into 
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effect January 10, 2014, impose more substantive requirements on 

servicers (the rules also bifurcated QWRs into Notices of Error (NOE) 

and Requests for Information (RFI)). Servicers must now, for instance, 

conduct a “reasonable investigation” into a borrower’s NOE. Courts 

interpreting these new rules have found that a borrower can show an 

investigation was not reasonable by pointing to errors in servicer’s 

explanation. Moreover, servicer’s responses must be more detailed. A 

servicer must respond that it has determined no error has occurred, 

list the reasons it believes this, that borrower may request documents 

that led servicer to this decision, how a borrower can request this 

information, and the servicer’s contact information. 12 C.F.R. § 

1024.35(e). Here, plaintiff (who was not the borrower on the loan, 

having inherited title to the property when her son, the borrower, died) 

sent servicer an NOE and an RFI, citing multiple servicer errors 

dealing with her HAMP TPP and requesting various documents. 

Servicer responded with contradictory information, telling her both 

that she was denied a permanent modification because she missed a 

TPP payment, and that she could never have received assistance as 

she was not the borrower on the loan. “Given the varying explanations 

[servicer] offered for the treatment of the Loan account, Plaintiff now 

properly and adequately asserts that ‘no reasonable investigation’ has 

occurred with respect to her [NOE].” In addition, servicer’s response 

did not provide plaintiff with all the required information under § 

1024.35(e). The court denied servicer’s MTD the RESPA claim based 

on plaintiff’s NOE. 

Under the old RESPA QWR rule, a servicer need only respond to a 

borrower’s request for information by conducting an “investigation,” 

just as with a borrower’s assertion that an account was in error. Under 

the new RFI rules, however, a servicer must conduct a “reasonable 

search for the requested information” and either provide borrower with 

the information, or explain why servicer “reasonably determined” that 

the information cannot be provided. 12 C.F.R. § 1024.36(f). Here, 

plaintiff requested servicing logs showing the contact between her and 

servicer, telephone recordings, and all documents submitted by 

plaintiff, property inspection reports, and invoices from servicer’s 
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attorneys (all of which accrued on the mortgage). Servicer responded to 

plaintiff by alleging her request was overbroad, unduly burdensome, 

and duplicative, and that it related to confidential, proprietary, 

privileged or irrelevant information. Plaintiff argued many of the 

documents she requested were easily accessible and not within the 

cited exceptions; the court agreed and denied the motion to dismiss 

plaintiff’s RFI-based RESPA claim as well. 

 “One Form of Action” & “Security First” Rules Applied to Two 

Parcels & Multiple Debtors 

First Cal. Bank v. McDonald, 231 Cal. App. 4th 550 (2014), review 

granted, 342 P.3d 1232 (Cal. 2015): This case involves several 

interdependent anti-deficiency and contract rules. The “one form of 

action” and “security first” rules require creditors to exhaust all real 

property security through “a single judicial foreclosure lawsuit” before 

going after a deficiency judgment against the debtor personally. CCP § 

726. If a creditor chooses to recover its interests through a channel 

other than judicial foreclosure (like agreeing to a private sale of the 

property, for example), it forgoes its right to a deficiency judgment 

against the debtor. Debtors can waive this anti-deficiency protection, 

however, by consenting to both the sale of the property and to 

continued personal liability for the deficiency. Co-debtors complicate 

this waiver issue: “When one debtor and the creditor agree to the 

disposition of real property collateral without the consent of codebtors, 

their agreement does not amend the codebtors’ contractual obligations 

or the conditional nature of the codebtors’ promise to pay the debt.” In 

other words, if a creditor agrees to a private sale of the property 

securing the debt with only one of the codebtors (who also agreed to 

waive their anti-deficiency protection), the creditor still loses its right 

to a deficiency judgment against the non-consenting codebtors because 

they did not agree to the transaction or waive their anti-deficiency 

protections. Here, a husband and wife took out a loan secured by two 

parcels of real property. After the husband died, his wife did not 

become the representative of his estate. Rather, his heirs represented 

his estate and became, in essence, codebtors to the original loan. After 

husband’s death, the bank agreed—with the wife only—to the private 
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sale of one of the two parcels. The bank then sued to judicially foreclose 

on the second parcel and to obtain a deficiency judgment against the 

husband’s estate (his heirs). The trial court granted summary 

adjudication to the bank, granting the judicial foreclosure and allowing 

the deficiency judgment. The Court of Appeals reversed, finding that 

the bank had violated the “one form of action” and “security first” rules 

in at least two respects. First, the bank did not use one action to 

recover its interest in all the property at issue: the two parcels. 

Instead, it agreed to the private sale of just one of the parcels, waiving 

its right to a deficiency judgment. Second, the bank only obtained the 

consent of one debtor, the wife, to the sale of the first parcel. Had she 

been the only debtor, her waiver of her anti-deficiency protections 

would have ensured a deficiency for the bank, despite its use of 

multiple actions to recover its interests. But she was not the only 

debtor, as her husband’s heirs inherited his interest in the loan. The 

bank then, had to obtain the consent of all debtors to successfully 

preserve its right to a deficiency judgment after the sale of the first 

parcel. In sum, the court found “that [b]ank was required to include 

both parcels of real property security in its judicial foreclosure action 

unless [it] can show that all the debtors consented to the release of the 

[first parcel] as security for the loan.”  

Davis-Stirling Act: HOA Must Accept Partial Payments on 

Delinquent Assessments 

Huntington Cont’l Homeowner Ass’n v. Miner, 230 Cal. App. 4th 

590 (2014):45 The Davis-Stirling Act governs HOA-initiated judicial 

foreclosures on assessment liens. Here, the homeowners tendered a 

payment to their HOA during foreclosure litigation that more than 

covered their delinquent assessments but was less than the “total” 

amount owed, which included the assessments, late fees, interest, and 

                                            
45 See supra, for summaries of the previous iterations of this case, Huntington Cont’l 

Town House Ass’n, Inc. v. Miner, No. 2013-00623099 (Cal. Super. Ct. App. Div. Sept. 

26, 2013) (The Appellate Division reversed the trial court’s grant of foreclosure, 

finding that the Davis-Stirling Act required the HOA to accept partial payments on 

delinquent assessments.); Huntington Cont’l Town House Ass’n, Inc. v. JM Tr., 222 

Cal. App. 4th Supp. 13 (2014) (The Appellate Division published its first opinion 

(above) and remanded to the trial court to correctly assess damages.).  
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attorney’s fees. The HOA refused to accept this “partial payment” and 

the trial court allowed foreclosure. The appellate division found, 

however, that the plain language of the Davis-Stirling Act “allows for 

partial payments and delineates to what debts, and in which order, 

payments are to be applied.” See CC § 1367.4(b).46 The HOA should 

have accepted the partial payment, which would have brought 

homeowners’ delinquency below the minimum threshold that can 

trigger an HOA foreclosure. The first appellate division panel 

accordingly reversed and remanded to the trial court. The Court of 

Appeal agreed that the statutory language is clear: partial payments 

must be accepted and applied in a particular manner. The language 

“unambiguously permits partial payments” and “does not state an 

[HOA] has the discretion to decline to follow the procedure set forth in 

the statute.” Importantly, the court also agreed that the HOA’s duty to 

accept partial payments and apply them according to the statute does 

not evaporate when it records a lien against the homeowner. The Court 

of Appeal remanded the case to the trial court in accordance with the 

judgment of the Appellate Division.  

Pre-Foreclosure Quiet Title Claim: Glaski Inapplicable 

Kan v. Guild Mortg. Co., 230 Cal. App. 4th 736 (2014): In general, 

California borrowers do not have standing to allege violations of 

pooling and servicing agreements (PSAs), contracts between their 

lender and a third party trust. Here, borrower cited Glaski v. Bank of 

Am., N.A., 218 Cal. App. 4th 1079 (2013), a California Court of Appeal 

case that did grant borrower standing to challenge a foreclosure based 

on PSA violations and New York trust law. Borrower alleged the exact 

same claim as in Glaski: that because his loan was transferred to the 

trust after the trust’s closing date, the assignment violated the PSA 

                                            
46 Effective Jan. 1, 2014, the provisions governing HOAs (or “common interest 

developments)” have been re-codified at CAL. CIV. CODE §§ 4000 – 6150, but are still 

referred to as the Davis-Stirling Common Interest Development Act. Former CC 

1367.4 is now CC 5655 and reads: “(a) Any payments made by the owner of a 

separate interest toward a debt described in [CC 5650(a)] shall first be applied to the 

assessments owed, and, only after the assessments owed are paid in full shall the 

payments be applied to the fees and costs of collection, attorney’s fees, late charges, 

or interest.” 
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and is therefore void under New York trust law. This court noted the 

Glaski plaintiff sued for wrongful foreclosure post-sale, as opposed to 

this plaintiff who sued to quiet title before a sale occurs. The difference 

is notable because, according to this court, even the Glaski court did 

not take issue with the long-standing principle that borrowers may not 

bring pre-foreclosure actions that impose additional requirements to 

the statutory foreclosure structure. The court followed Gomes and 

Jenkins in finding borrower is unable to bring a pre-sale claim 

attacking a PSA. Finally, the court declined to weigh-in on the 

propriety of the Glaski holding, “because the opinion has no direct 

applicability to this preforeclosure action.” The court affirmed the trial 

court’s grant of demurrer to borrower’s quiet title action. 

Promissory Estoppel: Detrimental Reliance Requires a Change 

in Position 

Jones v. Wachovia Bank, 230 Cal. App. 4th 935 (2014): There are 

four elements to a promissory estoppel claim: 1) a clear and 

unambiguous promise; 2) reliance on that promise; 3) reliance that is 

reasonable and foreseeable; and 4) damages. Elements (2) and (4) are 

referred to collectively as “detrimental reliance.” If a borrower alleges 

that a servicer promised and then refused to postpone a foreclosure 

sale, a borrower must show detrimental reliance by demonstrating a 

change in their activity instigated by the promise. They can do this by 

showing “preliminary steps” (like filing at TRO to stop the foreclosure, 

or initiating a bankruptcy petition) which they then withdrew because 

of servicer’s promise not to foreclose. It would be insufficient for a 

borrower to claim that they would have taken different action if the 

promise to postpone the sale had not been made. Here, borrowers had 

requested and received two previous postponements of their 

foreclosure sale. Before the third sale date, borrowers were assured by 

a servicer representative that the sale would be postponed again, to 

June 18. The sale, however, actually occurred on June 8. Borrowers 

alleged that, in reliance on a June 18 sale date, they had made 

“preparations to timely submit” funds, borrowed from a friend, that 

would have cured the default (or paid the entire loan, according to 

borrower’s opposition to summary judgment) by June 18. Alternatively, 
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they planned to again ask, three or four days before June 18, that the 

sale be postponed. The Court of Appeal agreed with the trial court that 

neither of these “plans” demonstrated detrimental reliance. Borrowers 

did not change their position based on a promised June 18 sale date. 

“[Borrowers] did not formally seek money from [the friend], and their 

discussions were not reduced to a formal agreement.” Further, an 

“informal agreement to borrow money from a friend is not a change of 

position, must less a substantial change of position needed to establish 

an estoppel.” Nor could borrowers show that servicer “reasonably 

expected to induce inaction by the postponement of the June 18 date.” 

Borrower’s promissory estoppel claim therefore failed. 

Servicer’s Rescission of NTS Alone May Not “Remedy” an 

HBOR Violation; Pleading Standards for CC 2924.11(f) 

Violation; Negligence 

Leonard v. JP Morgan Chase, No. 34-2014-00159785-CU-OR-GDS 

(Cal. Super. Ct. Sacramento Cnty. Oct. 21, 2014):47 A servicer “shall 

not be liable for any [HBOR] violation that it has corrected and 

remedied prior to the recordation of a trustee’s deed upon sale.” CC § 

2924.12(c). Here, servicer argued borrower’s dual tracking claim was 

mooted because servicer corrected its violation by rescinding the NTS, 

but not the NOD. The court disagreed. The statute is silent about what 

constitutes a “corrected” or “remedied” violation, and certainly does not 

say that rescission of a dual tracked NTS, alone, allows a servicer to 

escape HBOR liability. Here, the NOD is still “live,” and “there is still 

currently foreclosure activity against the property as to which, at 

minimum, [borrower] can seek injunctive relief.” Even if servicer is 

correct, and an NOD need not be rescinded if recording the NOD, by 

itself, did not violate HBOR’s dual tracking prohibitions, whether it 

did violate dual tracking is a question of fact inappropriate for 

                                            
47 A summary of an earlier iteration of this case appears, supra, as Leonard v. JP 

Morgan Chase Bank, N.A., No. 34-2014-00159785-CU-OR-GDS (Cal. Super. Ct. 

Sacramento Cnty. Mar. 27, 2014). There, the court granted a preliminary injunction 

based on borrower’s dual tracking, negligence, and UCL claims, despite servicer’s on-

going NTS rescission efforts. 
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resolution at the demur stage. The court overruled servicer’s demurrer 

on borrower’s dual tracking claim. 

A servicer “shall not collect any late fees for periods during which a 

complete first lien loan modification application is under consideration 

or a denial is being appealed, the borrower is making timely 

modification payments, or a foreclosure prevention alternative is being 

evaluated or exercised.” CC § 2924.11(f). Here, borrower pled he was 

notified his application was in “underwriting” and that his account was 

“incurring delinquency related fees and charges.” The court 

determined that, at the pleading stage, this adequately states a 

violation of CC 2924.11(f). Whether or not servicer actually collected 

fees during borrower’s modification attempt is a question to be resolved 

later in litigation. Servicer’s demurrer was denied. 

Negligence per se is a rule of evidence, not a cause of action. 

Nevertheless, borrowers successfully pled a negligence per se claim, 

which the court re-framed as a negligence claim. The court cited 

Lueras and Alvarez to support its finding that borrowers had 

adequately alleged a duty of care because servicer agreed to consider 

borrower’s modification application and borrower was in the middle of 

a review when servicer continued with the foreclosure process. “Such a 

duty [and breach] is supported by [HBOR].” The court also agreed that 

borrower had adequately pled damages to support his negligence claim 

by citing “‘excessive interest accumulation, negative amortization, loss 

of equity, destruction of credit standing.’” Borrower’s default does not 

insulate a servicer from negligence liability related to servicer’s 

handling of the loan modification application. Servicer’s demurrer was 

overruled.  

Good Faith & Fair Dealing Claim Based on DOT: Original 

Servicer Liability, Relationship to Statute of Frauds  

Boring v. Nationstar Mortg., LLC, 2014 WL 5473118 (E.D. Cal. Oct. 

28, 2014):48 Breach of the implied covenant of good faith and fair 

                                            
48 Refer to the HBOR Collaborative’s Case Compendium on calhbor.org for 

summaries of the previous iterations of this case, Boring v. Nationstar Mortg., 2014 
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dealing claims require borrowers to show they either performed under 

the contract at issue, or their performance was excused, and that 

servicer did something “which . . . injure[d] the right of the [borrower] 

to receive the benefits of the agreement.” Here, borrower alleged he 

was current on his mortgage until his original servicer induced him to 

breach his DOT, instructing him to become delinquent to obtain a 

modification. Further, if borrower did become delinquent, servicer 

promised not to foreclose and assured borrower he would face no 

negative consequences while he pursued a modification. Borrower 

became delinquent, applied for a modification, but his servicer sold its 

servicing rights to a second servicer, who initiated the foreclosure 

process. The court found borrower to have adequately pled excused 

non-performance and a valid breach of good faith and fair dealing 

claim against borrower’s original servicer. The court also rejected 

servicer’s statute of frauds defense. Ordinarily, an oral agreement that 

modifies a contract relating to land is invalid. Courts, however, 

recognize and exception to this rule if the other party provides 

“sufficient consideration” for the oral modification. Here, borrower 

went through the trouble of submitting another modification 

application after he became delinquent, following servicer’s 

instructions. Because this “expenditure of time and energy . . . was not 

originally part of the [DOT] . . . [and] has not been shown to be 

insufficient . . . consideration,” borrower’s good faith claim was not 

subject to the statute of frauds and survived the MTD.  

 

Egregious Misapplication of Payments & Erroneous “Default”: 

Viable Breach of Contract, CC 2924.17, and Good Faith & Fair 

Dealing Claims  

Henderson v. Ocwen Loan Servicing, 2014 WL 5461955 (N.D. Cal. 

Oct. 27, 2014): Breach of contract claims require borrowers to show: 1) 

                                                                                                                       
WL 66776 (E.D. Cal. Jan. 7, 2014) (dismissing borrower’s SPOC claim, but allowing 

borrower’s dual tracking and UCL claims to survive servicer’s MTD), and Boring v. 

Nationstar Mortg., LLC, 2014 WL 2930722 (E.D. Cal. June 27, 2014) (dismissing 

borrower’s amended SPOC claim, refusing to allow servicer, a bank, to invoke HOLA 

preemption to defend against borrower’s remaining HBOR claims).  
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a contract; 2) borrower’s performance or excused non-performance; 3) 

servicer’s breach; and 4) damages. This case involved a series of 

servicer missteps, all relating to the improper application of funds to 

borrower’s account and improperly charged fees and interest. While 

borrower’s first loan modification was in place, the servicing rights to 

her loan were sold. Instead of adhering to the modified interest rate, 

the new servicer charged substantially more interest. Servicer also put 

borrower’s account into “default,” even though borrower never missed a 

modified payment. Even after borrower and her new servicer entered 

into the second modification agreement, the servicer continued to 

consider borrower late and charge fees. Eventually, servicer imposed 

an improper escrow account and prohibited borrower from making 

automated payments because of her “default.” It even insisted it had 

returned a couple mortgage payments to borrower when it had in fact 

cashed those checks. Ultimately, servicer recorded an NOD, citing 

borrower’s default and accrued late charges. The court rejected 

servicer’s claim that the second modification superseded the first, 

rendering borrower’s breach of contract claim on the first modification 

invalid. The court found borrower had adequately pled servicer 

breached the first modification agreement (which it was bound to 

follow, having purchased the servicing rights to that modified loan) by 

charging excessive interest and putting borrower in “default” when she 

was current on her payments. Borrower also adequately pled her 

performance, asserting she never missed a payment under either 

modification agreement. Her failure to continue making payments at a 

certain point was excused since it was servicer that improperly barred 

borrower from making automated payments. Borrower’s breach of 

contract claim therefore survived the MTD.    

One of the most well-known aspects of HBOR is its “robo-signing” 

statute, CC 2924.17. Specifically, section (b) requires a servicer to 

“ensure that it has reviewed competent and reliable evidence to 

substantiate . . . [its] right to foreclose.” But the lesser-known section 

(a) also mandates that foreclosure documents, including NODs and 

NTSs, be “accurate and complete and supported by competent and 

reliable evidence.” Here, borrower alleged servicer could not have 
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ensured the NOD was supported by competent and reliable evidence, 

as she was never in default. The court agreed, denying servicer’s MTD 

and rejecting its argument that a CC 2924.17 claim requires robo-

signing allegations or “multiple and repeated uncorrected violations.”  

Breach of the implied covenant of good faith and fair dealing claims 

require borrowers to show they either performed under the contract at 

issue, or their performance was excused, and that servicer unfairly 

interfered with borrower’s rights to see the benefits of the contract. 

Here, borrower adequately alleged servicer’s refusal to allow 

automated mortgage payments because of borrower’s erroneous 

“default” resulted in a valid good faith and fair dealing claim: servicer 

interfered with borrower’s ability to make payments under her 

modified DOT. Further, servicer lied about returning two mortgage 

payments when it had actually cashed those checks. Finally, servicer 

failed to correct the improper default. The court denied servicer’s MTD 

borrower’s good faith and fair dealing claim.  

Servicer’s Pre-NOD Outreach Violation & Failure to Timely 

Acknowledge Borrower’s Application Claim Must Prejudice 

Borrower; Servicer Cannot Prevent Borrower from Submitting 

a “Complete” Application; A Human SPOC Must be Assigned 

Pre-NOD; Valid Negligence Claim under Alvarez 

Shapiro v. Sage Point Lender Servs., 2014 WL 5419721 (C.D. Cal. 

Oct. 24, 2014): Before recording an NOD, a servicer must reach out –or 

diligently attempt to reach out—to the delinquent borrower to discuss 

foreclosure alternatives. In recording the NOD, a servicer must also 

record a declaration, signed under penalty of perjury, attesting to its 

successful attempts to contact borrower, or to its diligent, but failed 

attempts, to contact the borrower. Here, servicer and borrower had 

been communicating about loan modifications for at least two weeks 

before the declaration was completed, and months before it was 

eventually recorded. Nevertheless, the servicer swore in the 

declaration it had tried but failed to contact the borrower. At the 

motion to dismiss stage, the servicer did not argue the declaration was 

true; rather, servicer argued its falsity did not prejudice borrower in 
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any way. The court agreed that though the declaration was false, and 

non-compliant with CC 2923.55, “courts generally reject claims of a 

deficient NOD where no prejudice was suffered as the result of a 

procedural irregularity.” The court granted the MTD to borrower’s 

claim, with leave to amend to plead prejudice.   

HBOR also requires servicers to acknowledge a borrower’s modification 

application within five business days of receipt, to describe the loan 

modification process, and to request any missing documents. CC § 

2924.10. Here, borrower submitted his application and did not receive 

any communication from servicer for over a month. Though this was a 

clear violation, the court nevertheless dismissed borrower’s claim 

because borrower did not plead he suffered a specific harm due to this 

delay, rendering the delay immaterial. The court granted leave to 

amend this claim.  

Servicers may not move forward with foreclosure while a borrower’s 

complete, first lien loan modification is pending. An “application shall 

be deemed ‘complete’ when a borrower has supplied the mortgage 

servicer with all documents required by the mortgage servicer within 

the reasonable timeframes specified by the mortgage servicer.” CC § 

2923.6(h). Here, borrower submitted an application and servicer 

requested additional documents. Borrower supplied the documents but 

servicer responded with a form letter stating that all requested 

documents were not received. Borrower called servicer and was told to 

ignore this form letter, servicer had received the documents and was 

reviewing the application. Without further communication to borrower, 

servicer recorded an NOD. Servicer argued borrower’s dual tracking 

claim should be dismissed because servicer never received a “complete” 

application. The court strongly disagreed: “This argument borders on 

absurd . . . [and] would render HBOR’s protections meaningless. 

Mortgage servicers could deny every application for a loan 

modification, citing missing documents as an excuse. Even better, the 

servicer would not have to identify which documents were missing. The 

California legislature could not have intended to allow the rigged game 

that [servicer’s] argument suggests.” Rather, borrower’s pleading 
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allowed the court to “infer” he submitted a complete application. The 

court denied servicer’s MTD borrower’s dual tracking claim.  

HBOR requires servicers to provide a single point of contact (SPOC) 

“[u]pon request from a borrower who requests a foreclosure prevention 

alternative.” CC § 2923.7(a). SPOCs may be an individual or a “team” 

of people and have several responsibilities, including informing 

borrowers of missing documents and the status of their applications. 

Here, borrower submitted a modification application and received 

computer-generated form letters in response. He was never formally 

assigned a SPOC until three months after the NOD was recorded, 

which was months after his initial application. Servicer argued these 

allegations failed to support a SPOC claim because CC 2923.7 does not 

specify that a SPOC be assigned before the NOD is recorded, and that 

borrower was being serviced by a “team” of personnel, as evidenced by 

the letters he received. The court disagreed. While the statute does not 

specify that a SPOC be assigned pre-NOD, a SPOC’s statutory 

responsibilities, “when read in conjunction with the ‘dual tracking’ 

prohibitions . . . which does prevent a NOD from being recorded—show 

that the SPOC must necessarily be appointed before the NOD is 

recorded.” Further, the form letters were “not signed by human 

beings.” Comparatively, the letter borrower ultimately received that 

did appoint him a SPOC, lists an actual person with a specific phone 

extension. Also, when borrower spoke with a servicer representative, 

he was told to ignore one of the form letters—which makes clear that a 

dedicated SPOC was not sending borrower these improper letters. 

Borrower’s SPOC claim survived the MTD. 

Negligence claims require a duty of care owed from servicer to 

borrower. Generally, banks owe no duty to borrowers within a typical 

lender-borrower relationship. A recently published Court of Appeal 

decision, Alvarez v. BAC Home Loans Servicing, 228 Cal. App. 4th 941 

(2014) found that while servicers have no duty to initiate the 

modification process or to grant a modification, once they agree to 

negotiate a modification they owe a duty to borrowers not to mishandle 

that process. This court agreed with Alvarez. Because borrower was 

told contradictory information after he submitted his application (that 
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documents were missing and that this assertion should be ignored), 

and was not told what documents were missing, the court inferred that 

servicer mishandled the application and “deprived [borrower] of an 

opportunity to obtain a loan modification, and thereby avoid 

foreclosure.” The court denied servicer’s MTD borrower’s negligence 

claim.    

HBOR: Importance of Specific, Factual Pleading of “Material” 

Violations; Negligence Pleading Requirements 

Colom v. Wells Fargo, 2014 WL 5361421 (N.D. Cal. Oct. 20, 2014): 

Borrowers may obtain injunctive relief pre-sale and damages post-sale 

for a servicer’s “material violation” of HBOR. CC § 2924.12(a)-(b). This 

enforcement statute does not define a “material” violation. Here, 

borrower received a denial letter that did not specify the Net Present 

Value (NPV) numbers used in the application review, or list other, non-

modification foreclosure alternatives, both of which violate HBOR’s 

dual tracking provisions. Additionally, borrower’s SPOC failed to 

return several of borrower’s phone calls and emails during the loan 

modification process, and transferred borrower’s file to another SPOC. 

None of these allegations gave rise to a viable HBOR claim. First, 

servicer’s failure to cite to NPV numbers in a denial letter only violates 

dual tracking prohibitions if the denial was predicated on the NPV 

test, which borrower did not plead here. Second, even if the denial 

letter failed to list foreclosure alternatives, borrower did not explain 

why such a failure is a material violation of the dual tracking statute. 

Borrower did not, for example, allege “that in connection with the 

subject denial, he was not otherwise given a document providing notice 

of other foreclosure prevention alternatives” not specifically provided 

in the denial letter. On borrower’s SPOC claim, the court found it fatal 

that borrower did not allege his SPOC failed to provide information 

about the loan modification process, deadlines, or additional 

documents, all requirements of the SPOC statute. Further, borrower 

did not allege how not returning phone calls and emails constitutes a 

material violation of the SPOC statute, which is especially problematic 

since borrower was “ultimately informed of the status of the 

application” through the denial. Lastly, even assuming reassigning 
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borrower’s file to a different SPOC violated CC 2923.7, the borrower 

was by that time in active bankruptcy, rendering him not a “borrower” 

under HBOR, and therefore unprotected by any HBOR statute. See CC 

§ 2920.5. The court dismissed all of borrower’s HBOR related claims, 

mostly because of borrower’s vague pleading.  

Negligence claims require a duty of care owed from servicer to 

borrower. Generally, banks owe no duty to borrowers within a typical 

lender-borrower relationship. A recently published Court of Appeal 

decision, Alvarez v. BAC Home Loans Servicing, 228 Cal. App. 4th 941 

(2014) found that while servicers have no duty to initiate the 

modification process or to grant a modification, once they agree to 

negotiate a modification they owe a duty to borrowers not to mishandle 

that process. While acknowledging Alvarez, this court dismissed 

borrower’s negligence claim, citing his failure to allege specific facts “to 

support a finding that any delay in communicating [servicer’s] decision 

[to deny the modification] caused [borrower] injury.”   

FDCPA: Failure to Report a Disputed Debt; “Debt Collector” 

Definition 

Lohse v. Nationstar Mortg., 2014 WL 5358966 (N.D. Cal. Oct. 20, 

2014): The Fair Debt Collection Practices Act (FDCPA) prohibits debt 

collectors from “communicat[ing] to any person credit information 

which is known or which should be known to be false, including the 

failure to communicate that a disputed debt is disputed.” Here, 

borrowers alleged they informed their servicer they disputed their debt 

but that when they obtained a credit reporting over a year later, it did 

not note the dispute. These allegations, the court determined, 

adequately pled an FDCPA violation. In so finding, the court rejected 

servicer’s argument that because borrower’s federal suit disputing the 

debt was dismissed with prejudice before borrowers obtained their 

credit report, there was no improperly reported “dispute.” While the 

report was technically accurate at the time borrower’s requested it, 

that does not overcome the inference that servicer might never have 

reported the dispute. Unearthing the particular timing of servicer’s 
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reporting of (or failure to report) the dispute requires additional facts 

and is inappropriately resolved at the pleading stage. 

Even if servicer had engaged in activity that violated the FDCPA, the 

court still needed to find that the servicer was a “debt collector” as 

defined by the statute: 1) an entity whose principal business or 

purpose is debt collecting, or 2) an entity that regularly collects or 

attempts to collect debts owed to another. Generally, servicers engaged 

in foreclosure activities are not considered “debt collectors” because 

foreclosure activity is not considered “debt collection.” When a servicer 

goes beyond providing the borrower with statutorily required 

foreclosure notices, however, they may be classified as a “debt 

collector” and liable under the FDCPA. Here, servicer had not 

demonstrated to the court that, as a matter of law, it had not 

overstepped these bounds. Specifically, borrowers claimed servicer 

failed to accurately report a debt dispute to credit reporting agencies. 

This failure has nothing to do with providing borrowers with regular 

foreclosure notices, and so at the pleading stage, borrowers adequately 

pled servicer was a “debt collector” under the FDCPA. The court also 

rejected servicer’s MTD borrower’s Rosenthal claim–the California 

analogue to the FDCPA—for the same reasons.  

Preliminary Injunction Granted on Dual Tracking Claim; Bond  

Gonzales v. Citimortgage, 2014 WL 7927627 (N.D. Cal. Oct. 10, 

2014): To win a preliminary injunction in a California federal court, a 

borrower must show: 1) at least serious questions going to the merits of 

his claim; 2) imminent and irreparable harm if the PI does not issue; 3) 

that the balance of harms tips in their favor; and 4) the PI is in the 

public interest. This borrower sought a PI based on his dual tracking 

claim. A servicer may not move forward with a foreclosure sale while a 

borrower’s complete, first lien loan modification application is pending. 

The “completeness” of an application is determined by the servicer. CC 

§ 2923.6(h). Dual tracking protections do not protect borrowers, 

however, who have already been reviewed for a foreclosure 

alternative—unless the borrower can show he or she documented and 

submitted a “material change in financial circumstances” to the 
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servicer. Here, borrower alleged that after experiencing a material 

change in her financial circumstances, she submitted a complete 

application to her servicer, never receiving notice that the application 

used an incorrect form, as servicer alleged. The court found “serious 

questions” going toward the merits of borrower’s claim. Whether 

borrower received notice about the improper application, submitted 

enough information to constitute a “complete” application despite using 

an incorrect form, and experienced a material change in her financial 

condition, are all factual issues raising serious questions on the merits 

of her claim. Further, the loss of borrower’s home is imminent and 

irreparable and, because a minor foreclosure delay “pales in 

comparison” to borrower’s potential loss, the court found the balance of 

equities and public interest weighs in favor of granting the PI. The 

court set a bond of $2,000 per month, payable to the court registry with 

proof of payment due to servicer.  

TRO Granted on Dual Tracking Claim; Zero Bond Appropriate 

Where Servicer Has No Potential Damages  

Lane v. Citimortgage, 2014 WL 5036512 (E.D. Cal. Oct. 7, 2014): To 

win a temporary restraining order in a California federal court, a 

borrower must show: 1) at least serious questions going to the merits of 

his claim; 2) imminent and irreparable harm if the TRO does not issue; 

3) that the balance of harms tips in their favor; and 4) the TRO is in 

the public interest. Here, borrower’s TRO is based on her dual tracking 

claim. If a servicer denies a borrower’s modification application, it 

cannot proceed with foreclosure until the borrower’s time to appeal the 

denial has passed or, if the borrower appeals the denial, until the 

servicer denies the appeal. CC § 2923.6(e). Here, servicer denied 

borrower’s complete application, but miscalculated the property value 

and failed to include borrower’s income. Borrower then appealed the 

denial. Because servicer plans to continue with foreclosure and has not 

provided borrower with a determination on her appeal, borrower was 

forced to move for a TRO. The court found that borrower established a 

likelihood of success on the merits of her dual tracking claim: her 

complete application deserved dual tracking protections, she timely 

appealed the denial and received no response, and servicer may have 
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denied her a modification based on incorrect information. Additionally, 

the potential loss of borrower’s home is imminent and irreparable and 

outweighs any potential loss by servicer, which only amounts to 

reviewing borrower’s appeal. Finally, granting the TRO serves the 

public interest by ensuring that any foreclosure, if called for, is done 

correctly and based on accurate information. Using its broad 

discretion, the court found that no cash bond was necessary here 

because “‘there is no evidence [servicer] will suffer damages from the 

injunction.’” 

Inaccurate Reinstatement Quote: Negligent Misrepresentation, 

RESPA, & FCRA Claims 

Rothman v. US Bank, 2014 WL 4966907 (N.D. Cal. Oct. 3, 2014): 

Negligent misrepresentation claims require a borrower to show, inter 

alia, that servicer did not have a reasonable ground for believing that 

the alleged misrepresentation was true. Here, borrower alleged a 

servicer representative misrepresented the amount required to 

reinstate his loan. After borrower paid the quoted amount, he was 

informed it did not include an overdue escrow account and that 

foreclosure would continue. Borrower alleged that because the 

representative had access to servicer’s records, including borrower’s 

escrow payment records, she knew or should have known about the 

escrow account and that the amount quoted would not actually 

reinstate his loan. The court found these allegations conclusory and 

insufficient to state a negligent misrepresentation claim. Even if the 

representative had access to borrower’s escrow records, this would not, 

by itself, establish that she lacked a reasonable ground for believing 

her reinstatement quote to be accurate. The court therefore dismissed 

borrower’s negligent misrepresentation claim without leave to amend. 

RESPA requires a servicer to timely respond to a borrower’s qualified 

written request (QWR). 12 U.S.C. § 2605(e). To recover damages, a 

borrower must show that their loss is “related to the RESPA violation 

itself.” See 12 U.S.C. § 2605(f). Here, borrower reinstated his account 

according to the amount quoted by a servicer representative. His 

account, however, remained delinquent and servicer continued with 
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foreclosure. After servicer recorded the NOD, borrower sent servicer a 

QWR, requesting itemized statements and an explanation as to why 

servicer felt borrower had not reinstated his mortgage. Although 

servicer responded to the QWR, it did not provide the requested 

itemizations or explanation. Borrower alleged servicer’s continued 

refusal to provide accurate account information worsened his already 

damaged credit (which he acknowledged was originally damaged by his 

default) and prevented him from fully reinstating his loan earlier than 

he eventually did. Because injury to a borrower’s credit score 

sufficiently constitutes damages under RESPA, the court found 

borrower to have adequately alleged a RESPA violation and damages.  

The Fair Credit Reporting Act (FCRA) requires that, upon notice from 

a credit reporting agency (CRA), “furnishers” of credit information 

must “modify, delete, or permanently block the reporting of 

information the furnisher finds to be ‘inaccurate or incomplete.’” To do 

so, furnishers must reasonably investigate a borrower’s dispute. Here, 

borrower hired a “credit cleaning service” to inform the CRAs that he 

disputed servicer’s report of his delinquency after his attempted 

reinstatement. No apparent changes were ever made to his credit 

scores, so borrower accused servicer of never reporting the results of its 

internal investigation to the CRAs. The court rejected servicer’s 

argument that because borrower did not alert the CRAs of his credit 

dispute himself, but rather hired a service to do so, he failed to allege a 

valid FCRA claim. Servicer presented no authority requiring the 

dispute notice to come from the consumer personally, rather than from 

an appointed agent. The court also found borrower adequately pled 

that servicer had not reported the results of its required investigation 

to the CRAs. “Whatever the results of its investigation, [servicer] was 

required to report something to the CRA,” and allegedly reported 

nothing. The court denied servicer’s motion to dismiss borrower’s 

FCRA claim. 

 

HAMP Eligibility is Not Required for a Promissory Estoppel 

Claim Based on TPP  
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Natan v. Citimortgage, 2014 WL 4923091 (C.D. Cal. Oct. 1, 2014): 

Promissory estoppel claims require a clear and unambiguous promise. 

Under Corvello v. Wells Fargo, N.A., 728 F.3d 878 (9th Cir. 2013), 

servicers that enter HAMP trial period plans with borrowers are 

contractually obligated to offer TPP-compliant borrowers permanent 

modifications. The Corvello court, however, relied on the language in 

the TPP to reach this conclusion, not the fact that a HAMP TPP was at 

issue. Here, borrowers in a class action entered into proprietary TPPs 

with servicer, complied with the TPP terms, but were not granted 

permanent modifications. Borrowers then brought a promissory 

estoppel claim against servicer for failing to fulfill its promises to 

modify. The court found the TPP at issue “so hopelessly ambiguous and 

poorly drafted” that it could not bar the PE claim even if, as servicer 

contended, borrowers were not HAMP eligible. Nothing in Corvello 

suggests that borrowers must be HAMP eligible to bring contract-

related claims based on TPPs. The court denied servicer’s MTD 

borrowers’ PE claims. 

Servicing Transfer: Cross Summary Judgment Motions Denied 

on Breach of Contract Claim  

Rampp v. Ocwen Fin. Corp., 2014 WL 4912930 (S.D. Cal. Sept. 29, 

2014): Breach of contract claims require borrowers to show the 

existence of an enforceable contract, borrower’s performance or excused 

non-performance, servicer’s breach, and damages. A servicer may 

defend a breach of contract claim by showing it agreed to a 

modification based on borrower’s “misrepresentation, concealment, 

circumvention, or unfair practice.” See CC § 3391(3). Here, borrowers 

entered into a permanent loan modification (which included a principal 

reduction) with their original servicer, signing modification documents 

asserting they occupied the property as their primary residence. At a 

subsequent deposition, each borrower admitted they were living 

elsewhere when they signed the modification agreement. Once the 

modification was in place, borrowers’ original servicer transferred its 

servicing rights. The new servicer refused to honor the modification 

and rejected borrowers’ modified payments. Borrowers brought a 

breach of contract claim and moved for summary judgment, as did the 
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transferee servicer, arguing the modification agreement was 

unenforceable because borrowers lied about living at the property. 

While the court agreed with servicer that borrowers misrepresented 

their use of the home, and therefore denied borrowers summary 

judgment on their breach claim, it also found that servicer had not 

established that this misrepresentation actually induced the original 

servicer to agree to the modification, or that it was a material aspect of 

the modification agreement. Accordingly, the court also denied 

servicer’s summary judgment motion. Transferee servicer and the loan 

beneficiary also argued that neither entity could honor the 

modification because the controlling pooling and servicing agreement 

(PSA) prohibits principal reductions. The court also rejected this 

argument. As the beneficiary’s agent, transferee servicer bound both 

itself and the beneficiary to the existing modification agreement when 

it purchased the servicing rights. Further, even if the terms of the 

modification ran afoul of the PSA, honoring the modification was not 

impossible or inequitable. The court denied servicer’s SJM based on 

this defense as well. 

FCRA Class Action: Short Sales Inaccurately Reported as 

Foreclosure & Bankruptcies  

Shaw v. Experian Information Solutions, Inc., 49 F. Supp. 3d 702 

(S.D. Cal. 2014): The Fair Credit Reporting Act (FCRA) requires 

“furnishers” of credit information—like mortgage servicers—to report 

accurate information to credit reporting agencies (CRAs). If a borrower 

disputes credit information with a CRA, the CRA notifies the 

furnisher, which must then conduct an investigation and correct any 

inaccuracies. See 15 U.S.C. § 1681s-2(b)(1). Here, borrowers brought 

suit against their mortgage servicers on behalf of various classes of 

borrowers who all completed short sales of their property. The three 

named plaintiffs each alleged their servicers incorrectly coded their 

short sales, inaccurately reporting to CRAs that borrowers had instead 

undergone bankruptcies and foreclosures. Borrowers reported the 

inaccuracies to the CRAs, which notified the servicers. Borrower 

claimed servicers then failed to conduct reasonable investigations, as 

evidenced by their failure to correct the inaccurate information. As a 
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result, borrowers were denied credit and mortgage loan opportunities. 

The court decided these allegations sufficiently state a viable FCRA 

claim against servicers, as furnishers of credit information, and denied 

servicer’s MTD. The court also concluded it was too early in litigation 

to “test . . . the propriety of class allegations,” and so denied servicer’s 

request to strike those allegations. 

Review Granted: Rejection of Glaski; Prejudice Required in 

Wrongful Foreclosure Claims; Defaulting Borrowers Lack 

Standing to Pursue Robo-Signing Claims  

Mendoza v. JP Morgan Chase Bank, N.A., 228 Cal. App. 4th 1020 

(2014), depublished and review granted, 337 P.3d 493  (Cal. 2014): In 

general, California borrowers lack standing to allege violations of 

pooling and servicing agreements (PSAs), contracts between their 

lender and a third party trust. Here, borrower claims her loan was 

improperly assigned to a trust (securitized) because servicer attempted 

the assignment after the trust had already closed, violating the trust’s 

own PSA. The court considered Glaski v. Bank of Am., N.A., 218 Cal. 

App. 4th 1079 (2013), a recent California Court of Appeal case that did 

grant borrower standing to challenge a foreclosure based on a similar 

PSA violation and New York trust law. This court disagreed with 

Glaski’s standing analysis: “[w]e can find no state or federal cases to 

support the Glaski analysis and will follow the federal lead in rejecting 

this minority holding.” Even if the loan was actually assigned to the 

trust late, in violation of the PSA, and even if borrower presented 

specific evidence demonstrating this violation, nothing in California’s 

nonjudicial foreclosure statutory framework allows a borrower to 

challenge a foreclosure based on a “glitch in an attempted 

securitization.” The securitization of borrower’s loan —botched or not—

“did not deprive the beneficiary of the deed of trust of the legal right to 

foreclose.” Recently, the Supreme Court of California granted review of 

this case, but pending a decision in Yvanova v. New Century Mortg., 
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226 Cal. App. 4th 495 (2014), depublished and review granted, 331 

P.3d 1275 (Cal. 2014).49  

Wrongful Foreclosure Analysis Differs in Bankruptcy Context: 

Debtors May Assert Glaski-like Claims to Contest Creditor’s 

Proof of Claim 

In re Rivera, 2014 WL 6675693 (B.A.P. 9th Cir. Nov. 24, 2014): In 

general, California borrowers do not have standing to allege violations 

of pooling and servicing agreements (PSAs), contracts between their 

lender and a third party trust. Additionally, they may not bring a suit 

to force the foreclosing entity to prove it possessed the authority to 

foreclose, as this would place additional burdens on the foreclosing 

entity not provided in California’s statutory foreclosure framework. 

Here, the current beneficiary filed a proof of claim in debtors’ chapter 

13 bankruptcy case, asserting it is a “secured creditor” holding debtor’s 

note and able to foreclose. In turn, debtors brought a claim “to 

determine the extent and validity of [beneficiary’s] lien.” Broadly, 

debtors asserted problems with the endorsement of their note and with 

the assumption of the note and deed of trust from the original lender to 

the current beneficiary, along the lines of a Glaski claim: the 

assignment to beneficiary’s trust was void, occurring years after the 

trust’s closing date. The bankruptcy court dismissed debtor’s 

complaint, rejecting Glaski’s logic, determining that the beneficiary 

need not prove it was the proper holder of debtor’s note to bring a valid 

proof of claim, and holding that debtors lacked standing to attack an 

assignment to which they were not a party. The Ninth Circuit 

Bankruptcy Appellate Panel (B.A.P.) disagreed with much of the 

bankruptcy court’s decision. The cases upon which the bankruptcy 

court relied considered borrowers’ affirmative suits to determine if the 

foreclosing party had authority to foreclose. The B.A.P. read these 

cases as limited to an affirmative suit context and refused to apply 

them in a bankruptcy case. Acknowledging that some of debtor’s claims 

“might be construed as a direct attack on foreclosure,” the court noted 

                                            
49 For a full summary of Mendoza, including the wrongful foreclosure/prejudice issue, 

and the robosining claim, see above, Mendoza v. JP Morgan Chase Bank, N.A., 228 

Cal. App. 4th 1020 (2014). 
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that “other aspects addressed [beneficiary’s] proof of claim and its 

assertions therein that it held a secured claim and was entitled to 

enforce the note.” And, as previously held by the B.A.P., debtors may 

“object on standing to grounds to a proof of claim based on a note 

secured by a [DOT],” putting the ball in the beneficiary’s court to show 

that the assignment was proper and that it is the entity with the 

authority to enforce the note, in keeping with basic California contract 

law. Because beneficiary offered no proof of a valid assignment, its 

proof of claim failed. The B.A.P. also found that debtors have 

standing—in a bankruptcy context—to attack an assignment to which 

they are not a party:  

Even though Siliga, Jenkins and Debrunner may preclude 

[debtors] from attacking [beneficiary’s] foreclosure 

proceedings by arguing that [servicer’s] assignment of the 

deed of trust was a nullity in light of the absence of a 

valid transfer of the underlying debt, we know of no law 

precluding [debtors] from challenging [beneficiary’s] 

assertion of secured status for purposes of [debtors’] 

bankruptcy case. 

Accepting debtors’ allegations regarding the sham note endorsement 

and the improper assignment, the B.A.P. held that debtors’ claim to 

ascertain beneficiary’s rights as a creditor in the bankruptcy (as 

opposed to prevent or undo a foreclosure sale) is viable. The B.A.P. 

reversed and remanded the bankruptcy court’s dismissal of debtor’s 

complaint on this point.  

Servicer Wrongfully Foreclosed after Borrower Tendered the 

Amount Due on the NOD 

In re Takowsky, 2014 WL 5861379 (B.A.P. 9th Cir. Nov. 12, 2014):50 

Notices of default must specify the “nature of each breach actually 

known to the [loan] beneficiary,” including a statement of how much 

                                            
50 The previous iteration of this case is summarized above as In re Takowsky, 2013 

WL 5183867 (Bankr. C.D. Cal. Mar. 20, 2013); 2013 WL 5229748 (Bankr. C.D. Cal. 

July 22, 2013). In the current case, the B.A.P. reviewed and affirmed the bankruptcy 

court’s decision. 
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the borrower is in default. Whatever the actual default amount, the 

amount listed on the NOD controls. “Recurring obligations,” however, 

do not need to be listed in an NOD to still be due in borrower’s 

reinstatement. A “recurring obligation” is limited to “obligations 

secured by the trust deed involved in the foreclosure.” Here, the NOD 

stated that borrower had breached the deed of trust on her second 

loan, and listed amounts due accordingly. It made no mention of senior 

liens. Borrower paid her servicer the amount due on the NOD. “In 

doing so,” the bankruptcy court found, “[borrower] cured the only 

default explicitly listed in the NOD,” and by accepting that payment, 

servicer was prevented from foreclosing. Borrower’s actual default on 

the senior lien was found irrelevant because that default was not listed 

on the NOD. Servicer’s subsequent foreclosure was determined to be 

wrongful because servicer had no power of sale under the NOD. On 

appeal, servicer argued the bankruptcy court erred when it held that 

servicer could not exercise the power of sale under the NOD. The 

B.A.P. agreed with the bankruptcy court. The unlisted liens were not 

“recurring obligations” that could have been omitted from the NOD 

and yet still required in any reinstatement. The B.A.P. affirmed the 

bankruptcy court’s prior holding. 

Improper Escrow Fees Provide Basis for Promissory Estoppel, 

Good Faith & Fair Dealing Claims; Servicer Failure to Provide 

Borrowers with Pre-NOD Copy of Note and Accounting of Loan 

Basis for CC 2923.5 Claim 

McNeil v. Wells Fargo Bank, N.A., 2014 WL 6681604 (N.D. Cal. 

Nov. 25, 2014): Promissory estoppel claims require a clear and 

unambiguous promise, reasonable and foreseeable reliance, and 

damages. Here, borrowers entered into a permanent modification with 

their servicer, agreeing to pay an escrow as part of their reduced 

monthly mortgage payment, “as defined by the Note” and subject to 

change. At first, borrowers paid the monthly escrow they were quoted 

during modification negotiations. Soon after the modification was in 

place, however, servicer added fees onto borrowers’ escrow that were 

not contemplated in the modification, raising their monthly mortgage 

payment by $1,000. The court agreed that borrowers had stated a 
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viable promissory estoppel claim under these facts, and denied 

servicer’s MTD.  

Every contract contains an implied covenant of good faith and fair 

dealing, meaning “neither party will do anything that will injure the 

right of the other to receive the benefits under the contract.” Here, 

borrowers alleged the actual escrow charges were inflated beyond what 

they agreed to in the modification agreement. The claim survived the 

MTD. 

Generally, CC 2923.55 prevents servicers from initiating foreclosure 

until contacting, or diligently attempting to contact, a borrower to 

discuss foreclosure alternatives. Specifically, CC 2923.55(b)(1)(B) 

prevents servicers from recording an NOD before sending borrower 

written notice that borrower may request certain documents, including 

their promissory note, DOT or mortgage, and any applicable 

assignment. Here, borrowers alleged servicer recorded an NOD, pre-

HBOR, and then failed to provide borrowers with a copy of the note, 

identify the beneficiary of the loan, or identify “any assignment and 

accounting of the loan.” The court was silent on the pre-HBOR nature 

of this claim, and on the fact that borrowers apparently did not plead 

that they actually requested this information, but because servicer did 

not contest this aspect of borrower’s HBOR claim, the claim survived 

the MTD.  

Intrusion upon Seclusion Claim; Negligent Training & 

Supervision Claim Based on FDCPA/Rosenthal Violations 

Inzerillo v. Green Tree Servicing, LLC, 2014 WL 6660534 (N.D. 

Cal. Nov. 24, 2014): Invasion of privacy by intrusion upon seclusion 

claims require borrowers to show: 1) “an [intentional] intrusion into a 

private place, conversation, or matter; 2) in a manner highly offensive 

to a reasonable person.” Debt collectors can escape liability by 

asserting a qualified privilege, but this privilege is negated if the debt 

collector’s actions are “beyond all reasonable bounds of decency.” Here, 

servicer (and servicer’s third party debt collector) contacted or 

attempted to contact the defaulting borrower 98 times over two 



444 

 

months. Representatives threatened to change the locks, disturb the 

occupying tenant, and “personally see to it” that borrower’s short sale 

application be denied and foreclosure completed. Representatives also 

contacted borrower’s elderly parents about a dozen times, trying to 

ascertain borrower’s whereabouts. The court found that a reasonable 

jury could determine that the high frequency of calls and nature of 

servicer’s threats were “offensive” and extinguished any privilege pled 

by servicer. It therefore denied servicer’s motion for partial summary 

judgment on borrower’s intrusion upon seclusion claim, and denied its 

motion as it pertained to borrower’s request for punitive damages. In 

analyzing the parents’ claim, however, the court found that the couple 

ignored the majority of the calls utilizing caller-ID. Servicer had no 

way of knowing the couple was elderly or in poor health, so their 

physical conditions were irrelevant. Further, representatives made no 

threats to the couple, only asking about the location of their daughter. 

The court therefore granted servicer’s motion for partial summary 

judgment on the parents’ claim. 

Servicers may be liable for “negligently hiring, supervising, or 

retaining . . . unfit employees.” Here, borrower alleged servicer trained 

its employees to violate the federal Fair Debt Collection Practices Act 

and the California analogue, the Rosenthal Act. Specifically, servicer 

maintained a policy of instructing representatives to contact 

unauthorized third parties (here, borrower’s parents and her tenant) 

even when servicer had borrower’s current contact information. By 

contrast, the FDCPA and Rosenthal Act forbid debt collectors from 

contacting third parties unless the debt collector reasonably believes 

that person has current contact information of the debtor. Additionally, 

borrower pointed to testimony from servicer representatives claiming 

they were not familiar with the Rosenthal Act. The court found a 

genuine issue of material fact exists “as to whether [servicer] 

employees were trained in violation” of the FDCPA and Rosenthal Act, 

and denied servicer’s motion for partial summary judgment. Borrower 

is free to seek punitive damages on this claim as well.  

TRO Based on Dual Tracking Claim Dissolved, PI Denied 
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Lane v. Citimortgage, Inc., 2014 WL 6670648 (E.D. Cal. Nov. 21, 

2014):51 To win a preliminary injunction in a California federal court, a 

borrower must show, inter alia, at least serious questions going to the 

merits of her claim. Here, borrower based her PI motion on a dual 

tracking claim. If a servicer denies a borrower’s modification 

application, it cannot proceed with foreclosure until the borrower’s 

time to appeal the denial has passed or, if the borrower appeals the 

denial, until the servicer denies the appeal. CC § 2923.6(e). Here, 

servicer denied borrower’s complete application, but miscalculated the 

property value and failed to include borrower’s income. Borrower then 

appealed the denial. In her complaint, and at the TRO hearing, 

borrower claimed servicer had not yet denied her appeal, but instead 

planned to continue with foreclosure. At the time, the court found that 

borrower established a likelihood of success on the merits of her dual 

tracking claim: her complete application deserved dual tracking 

protections, she timely appealed the denial and received no response, 

and servicer may have denied her a modification based on incorrect 

information. In reality, servicer had denied borrower’s appeal—almost 

a full month before borrower filed her ex parte TRO request—citing an 

inability to create affordable mortgage payments given program (it is 

unclear if it was the HAMP program) constraints. In short, servicer 

had not recorded an NOD or NTS, or conducted a sale, while 

borrower’s modification application was originally pending, or while 

her appeal was pending. Further, the sale was ultimately postponed 

until more than 15 days after the appeal was denied, conforming to the 

statutory requirements of CC 2923.6(e)(2). There are no serious 

questions going to the merits of borrower’s now failed dual tracking 

claim and the PI was denied. 

 

Borrowers’ Counter Modification Offer Constitutes Rejection 

in HBOR Context; Using UCL “Unlawful” Prong to Bring SPOC 

Claim Fails for Lack of Standing   

                                            
51 In the previous iteration of this case, the court granted a TRO, halting the 

foreclosure based on borrower’s dual tracking claim. See Lane v. Citimortgage, 2014 

WL 5036512 (E.D. Cal. Oct. 7, 2014), above. 
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Johnson v. PNC Mortg., 2014 WL 6629585 (N.D. Cal. Nov. 21, 2014): 

“A counteroffer normally . . . reject[s] the offer to which it responds.” 

Under HBOR, borrowers have 14 days within which to accept a 

modification offer from servicer. If they do not accept it, a servicer may 

proceed with foreclosure after the expiration of the 14 days. CC § 

2923.6(c)(2). Here, servicer offered borrowers a modification with terms 

borrowers found difficult to accept. Rather than outright reject the 

offer, borrowers proposed continuing modification negotiations and 

alternative modification terms. Before the 14-day acceptance period 

expired, servicer rejected borrowers’ counteroffer by rescinding its 

original modification offer. The court accepted servicer’s argument that 

borrowers’ counteroffer was actually a rejection of its original offer, 

and that rescinding the modification offer was therefore not a breach of 

any duty servicer may have owed borrowers. (Instead of bringing a 

direct dual tracking claim, borrowers based their negligence claim on 

this chain of events.) Citing the basic contract rule that a counteroffer 

is a rejection of the first offer, the court then stated: “The parties have 

not identified any authority suggesting that a different rule applies 

under HBOR.” Borrowers did assert that, under HAMP rules, a 

servicer may not interpret a borrower’s offer to continue negotiations 

as a rejection of any outstanding modification offer, but they offered no 

citation or authority for that assertion. The court granted servicer’s 

MTD borrowers’ negligence claim. 

There are three possible prongs within a UCL claim: unlawful, unfair, 

and fraudulent. The unlawful prong bases a UCL violation on another 

actionable claim. To bring a claim under any of the UCL prongs, 

borrowers must assert economic damages caused directly by servicer’s 

misconduct. Under HBOR, a borrower who requests information on 

foreclosure alternatives must be assigned a single-point-of-contact, or 

SPOC. Generally, the SPOC must help navigate the modification 

process for borrowers. Instead of bringing a SPOC claim directly, these 

borrowers used the UCL unlawful prong to try to recover damages for 

servicer’s SPOC violations. Borrowers believed the constant rotation of 

uninformed and ineffective SPOCs led to servicer’s mishandling of 

borrowers’ appeal of their first modification denial, and borrowers’ 
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eventual acceptance of a worse modification, constituting economic 

damages. The court rejected borrowers’ claim, however, for lack of UCL 

standing. Borrowers’ first modification was denied and they lost their 

appeal, not because of any SPOC misdoings, but because they 

themselves rejected servicer’s modification offer by making a 

counteroffer. Additionally, borrowers’ claim that, had SPOCs 

performed their duties appropriately, their appeal would have been 

granted and they would have obtained the first modification, is 

speculative at best. Absent a direct link between a SPOC violation and 

actual economic damages, borrowers’ UCL claim failed. 

HBOR Attorney’s Fees Available After PI, NOD Rescission, and 

Mooted Case  

Pearson v. Green Tree Servicing, LLC, 2014 WL 6657506 (N.D. 

Cal. Nov. 21, 2014): “A court may award a prevailing borrower 

reasonable attorney’s fees and costs in an action brought pursuant to 

[HBOR]. A borrower shall be deemed to have prevailed for purposes of 

this subdivision if the borrower obtained injunctive relief or was 

awarded damages pursuant to this section.” CC § 2924.12(i). The 

statute does not distinguish between a preliminary injunction and a 

permanent injunction. Here, borrower brought dual tracking claims 

against her servicer and obtained a preliminary injunction to stop the 

impending foreclosure sale of her home. Servicer then voluntarily 

rescinded the dual tracked NOD and moved to dismiss the case. Citing 

Higher Taste, Inc. v. City of Tacoma, 717 F.3d 712 (9th Cir. 2013), 

borrower asserted that the case should nevertheless be kept open for a 

fee motion, as she prevailed in the action because she won injunctive 

relief and the servicer then rescinded the offending notice, mooting 

borrower’s dual tracking claim. The court agreed, stating that the 

preliminary injunction based on borrower’s likely success on the 

merits, taken together with a mooted case brought about by 

defendant’s voluntary actions, provides borrower with a “prevailing 

party” status even without a final judgment. The court allowed 

borrower to move for attorney’s fees and costs. 
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Servicing Transfer: Transferee Servicer’s Refusal to Accept 

Mortgage Payments Provides Basis for Viable Contract Claims 

Morales v. Nationstar, 2014 WL 6603166 (S.D. Cal. Nov. 19, 2014): 

To state a contract claim, borrowers must show: 1) a contract; 2) 

borrower’s performance, or excused nonperformance; 3) servicer’s 

breach; and 4) damages caused by servicer’s breach. Here, borrower 

sent his servicer his usual monthly payment and received confirmation 

of receipt and that borrower was current on his loan. On the same day, 

he received notice that a new servicer would take over servicing of his 

mortgage, effective the following month, and that he should then send 

payments to the new servicer. Borrower did as instructed, but the new 

servicer refused to accept his payment, claiming the loan was five 

months delinquent. Transferee servicer never accepted borrower’s 

claims that his loan was current and never accepted any offered 

payments. Borrower brought contract claims against transferee 

servicer, based on the deed of trust (DOT), claiming possible 

foreclosure, interest on arrears, improper late fees, damaged credit, 

and lost time and money spent remedying this problem, as damages. 

Servicer argued that nothing in the DOT explicitly requires servicer to 

accept payments made on a current loan, as it merely deals with 

accepting payments on a delinquent loan. While that may technically 

be true, the court rejected servicer’s argument because “the entire 

[DOT] . . . presupposes that the lender must accept the borrower’s 

timely mortgage payments on a loan that is current. . . . To find 

otherwise would frustrate the entire basis of the [DOT]” and would 

allow a servicer to arbitrarily plunge a borrower into default simply by 

refusing to accept payments, as servicer did here. The court therefore 

denied servicer’s motion to dismiss borrower’s contract, breach of the 

implied covenant of good faith and fair dealing, and UCL claims.  

 

Diversity Jurisdiction: Contesting a Trustee’s Nonmonetary 

Status  
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Raissian v. Quality Loan Serv. Corp., 2014 WL 6606802 (C.D. Cal. 

Nov. 19, 2014): A defendant may remove a state court action to federal 

court based on diversity jurisdiction if the amount in controversy 

exceeds $75,000 and the claim(s) arise between citizens of diverse 

(different) states. Diversity jurisdiction requires complete diversity 

between all opposing parties and the defendant bears the burden of 

showing that removal is proper. Here, a California citizen brought 

state-law HBOR claims against his servicer, a “citizen” of Utah, and 

the foreclosing trustee, a “citizen” of California. Servicer removed the 

case to federal court, claiming trustee’s California citizenship should be 

ignored for diversity purposes under Cal. Civ. Code § 2924l, as it is a 

“nominal” defendant. Borrower moved to remand the case, claiming he 

was suing trustee for its misconduct, not simply as a “nominal” party. 

Specifically, trustee was involved in the recording of the NOD in 

violation of HBOR’s pre-NOD outreach requirements, acting as the 

agent of servicer and loan beneficiary. Additionally, borrower sought 

monetary damages from trustee for this statutory violation. The court 

agreed with borrower: “[Trustee] cannot be deemed a nominal 

defendant because the Complaint clearly demonstrates it is not a mere 

stakeholder” . . . and that it “has a sufficient stake in the outcome of 

these proceedings.” The court granted borrower’s motion to remand the 

case to state court because borrower and trustee are non-diverse 

parties. 

SPOC Claim: Servicer’s Failure to Respond to Borrowers’ 

Appeal and New Financial Information; Letters Threatening 

Foreclosure Do Not Constitute Dual Tracking  

Arbib v. Nationstar Mortg., 2014 WL 6612414 (S.D. Cal. Nov. 19, 

2014): “Upon request from a borrower who requests a foreclosure 

prevention alternative . . . servicer shall promptly establish a single 

point of contact and provide to the borrower one or more direct means 

of communication with the [SPOC].” CC 2923.7(a). A SPOC must 

communicate with the borrower about “the process by which a 

borrower may apply for an available foreclosure prevention alternative 

and the deadline for any required submissions,” and walk the borrower 

through the application process. Here, borrowers allege that after their 
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modification application was denied, they contacted servicer to appeal 

that decision and to update their financial information. They 

specifically asked who they should submit their documents to. Servicer 

responded by simultaneously denying borrowers’ appeal and assigning 

them a SPOC, who has remained unresponsive to all of borrowers’ 

phone messages and faxes. Servicer argued that the SPOC need not 

respond to borrowers’ communications since their application and 

appeal were previously both denied and “there was nothing to 

communicate.” Borrowers conversely allege that because servicer did 

not consider their updated financial information in the appeal, their 

application was not yet “complete” and SPOC duties continued. Had a 

SPOC dutifully responded to borrowers’ letters and other 

communications, borrowers may have been able to submit whatever 

documents servicer needed to grant them a modification. The court 

found that borrowers had adequately pled SPOC violations and denied 

servicer’s MTD. 

Servicers may not record an NOD or NTS, or conduct a foreclosure sale 

while a borrower’s complete, first lien loan modification application is 

pending. CC § 2923.6. Here, borrowers sought injunctive relief to 

prevent servicer from recording an NOD, as servicer threatened to do 

in various letters to borrowers. Servicer argued, and the court agreed, 

that because servicer had not actually recorded an NOD yet, borrowers 

have no viable dual tracking claim. Servicer’s MTD borrowers’ dual 

tracking claim was granted. 

Diversity Jurisdiction: Contesting a Trustee’s Nonmonetary 

Status 

Natividad v. Ocwen Loan Servicing, 2014 WL 6611054 (E.D. Cal. 

Nov. 19, 2014): A defendant may remove a state action to federal court 

based on diversity jurisdiction if the amount in controversy exceeds 

$75,000 and the claim(s) arise between citizens of diverse (different) 

states. Diversity jurisdiction requires complete diversity between all 

opposing parties and the defendant bears the burden of showing that 

removal is proper. Here, a California citizen brought state HBOR and 

common law claims against his servicer, lender, and the foreclosing 
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trustee. Trustee, a “citizen” of California, filed a Declaration of 

Nonmonetary Status (DNMS), claiming borrower had sued it “solely in 

its capacity as Trustee” and that, as a “nominal” party, its California 

citizenship should be ignored for diversity purposes, as allowed by Cal. 

Civ. Code § 2924l. All defendants then removed the case to federal 

court, asserting complete diversity. Borrower opposed the DNMS and 

moved to remand, arguing it sued Trustee for its misconduct, not 

simply as a “nominal” party. The court first evaluated how it should, as 

a federal court, interpret a state-law DNMS, deciding that a DNMS is 

a creature of state procedural, rather than substantive, law. And 

because federal courts are not bound to follow state procedural rules 

under the Erie Doctrine, the court decided to conduct an independent 

analysis of Trustee’s nominal status, rather than accepting Trustee’s 

own assertions in the DNMS. The court concluded that simply acting 

as a trustee does not render a particular trustee a nominal party. And 

here, borrower contends Trustee knew borrower had submitted a 

complete loan modification application to servicer before Trustee 

recorded the NOD. This dual tracking allegation overcomes Trustee’s 

arguments that it is a nominal party and that it was joined specifically 

to overcome diversity. The court granted borrower’s motion to remand 

the case to state court because borrower and Trustee are non-diverse 

parties. 

Rejection of “Offset” Tender Exception; NMS Immunity in MTD 

Context; Pleading Intentional SPOC Violations; Viable CC 

2924.10 Claim; Negligence Analysis under Alvarez; ECOA: 

Pleading Requirements for 30-day Determination Violation 

Banks v. JP Morgan Chase, 2014 WL 6476139 (C.D. Cal. Nov. 19, 

2014): Borrowers bringing equitable claims to prevent or unwind 

foreclosure sales must tender the amount due on their loan. There are 

several exceptions to this rule, including the very rare exception where 

a borrower brings “a counterclaim or setoff against the beneficiary.” 

Here, borrower asserted this exception because she lost equity at the 

foreclosure sale, and could have sold the home for even more than it 

ultimately sold for, according to her opposition papers. The court found 

that borrower misapplied the offset exception. That exception arose in 



452 

 

a case where borrowers counter-sued a creditor that refused to return 

borrowers’ personal property (the value of which exceeded the amount 

of borrowers’ default), which creditor agreed to return before borrowers 

defaulted. Even if the offset exception did “apply to claims that arise 

after default on a secured loan,” as asserted here, borrower’s complaint 

did not specify that her damages exceeded the amount due on her loan, 

an issue only addressed in her opposition briefing. The court struck 

borrower’s claims for declaratory relief and to remove the cloud on title 

for failure to tender. “However, because all of [borrower’s] causes of 

action seek damages in addition to equitable relief, no cause of action 

is stricken on this basis.” 

As long as the National Mortgage Settlement (NMS) is effective, a 

signatory who is NMS-compliant with respect to the individual 

borrower is not liable for various HBOR violations, including dual 

tracking. CC § 2924.12(g). In this case, borrower brought dual tracking 

and SPOC claims against her servicer, a NMS signatory. As a 

signatory, servicer argued borrower’s claims should be dismissed 

because servicer was NMS-compliant. Like other federal courts have 

ruled on this issue, this court found this safe harbor argument an 

affirmative defense more properly asserted at the summary judgment 

stage, not in a MTD. The court nevertheless walked through a brief 

analysis, finding that to “overcome this defense on motion to dismiss, a 

[borrower] must, at most, allege behavior that violates the [NMS] in 

her pleadings, although she need not mention the [NMS] Consent 

Decree itself.” The court found that borrower’s SPOC assertions 

adequately overcame servicer’s affirmative defense for MTD purposes 

and refused to grant servicer’s MTD on this basis.  

Servicers may not move forward with foreclosure while a borrower’s 

first lien loan modification application is pending. This dual tracking 

restriction also applies to a borrower’s subsequent modification 

applications, if borrower “documented” and “submitted” a material 

change in their financial circumstances to their servicer. CC 2923.6(g). 

Here, borrower submitted four applications to servicer, which were all 

denied or unacknowledged. With her fifth application, borrower 

documented an income increase of $8,000 per month. Servicer, 
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however, refused to postpone the pending foreclosure sale and has not 

provided borrower with a determination on this fifth application. The 

court agreed that this adequately states a dual tracking claim, 

rejecting servicer’s argument that borrower failed to allege that the 

application was complete, was received by servicer, the pertinent 

dates, or the specific reasons behind the $8,000 increase. 

“Upon request from a borrower who requests a foreclosure prevention 

alternative . . . servicer shall promptly establish a single point of 

contact and provide to the borrower one or more direct means of 

communication with the [SPOC].” CC 2923.7(a). A SPOC must 

communicate with the borrower about “the process by which a 

borrower may apply for an available foreclosure prevention alternative 

and the deadline for any required submissions,” and walk the borrower 

through the application process. Here, borrower alleged her servicer 

changed her SPOC multiple times over many months and multiple 

applications, constituting a “sophisticated shell game designed to 

fatigue [borrower].” Further, none of the SPOCs informed her of 

relevant deadlines or which documents were missing. The court found 

these allegations enough for a viable SPOC claim. It also rejected 

servicer’s argument that the SPOC claim fails because borrower did 

not allege actual economic damages, pointing to statute language 

providing for statutory damages for a servicer’s “intentional,” 

“reckless,” or “willful misconduct.” Because borrower alleged servicer’s 

SPOC violations were intentional, her claim survived. 

HBOR also requires servicers to acknowledge a borrower’s modification 

application within five business days of receipt, to describe the loan 

modification process, and to request any missing documents. CC § 

2924.10. Here, borrower alleged servicer never acknowledged her 

applications and that this failure led to improper denials. Specifically, 

servicer did not timely notify borrower it required utility bills to 

confirm her residence and later cited borrower’s failure to provide 

these bills as the cause of her application denial. And, like borrower’s 

SPOC claim, her assertion that this practice was intentional allowed 

her claim to survive the pleading stage even without alleging actual 

economic damages. 
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Negligence claims require servicers to owe borrowers a duty of care, 

which servicer then breaches. This court considered the most recent 

negligence jurisprudence in state and federal court and concluded:  

Taken together, these cases establish that traditional 

money-lending activity does not create a duty of care 

(Nymark), and that loan modification is generally deemed 

a traditional money-lending activity (Lueras). They also 

support the conclusion that servicer conduct during the 

modification negotiation process may create a special 

relationship and a resulting duty of care (Alvarez). 

Here, borrower alleged servicer solicited her HAMP modification 

application knowing full well that the amount of borrower’s 

outstanding loan obligation disqualified her from HAMP. She alleged 

servicer then solicited four additional applications, mishandling or 

losing all of them. On a MTD, “these solicitations are sufficient to 

allege that [servicer] had a duty to exercise due care in the processing 

of [borrower’s] applications.” Borrower also adequately alleged 

damages in late fees and ruined credit. The court therefore denied 

servicer’s MTD borrower’s negligence claim. 

The Equal Credit Opportunity Act (ECOA) requires lenders to provide 

credit applicants with a determination within 30 days of receiving 

applicant’s request. 15 U.S.C. § 1691(d)(1). The lender must also 

explain reasons for any adverse actions against the applicant. 15 

U.S.C. § 1691(d)(2). This second requirement only applies if the 

applicant is not in default. Both requirements are triggered only if a 

borrower can allege he or she is a member of a protected class. Here, 

defaulting borrower alleged servicer failed to give her a timely 

determination on any of her modification applications and never 

provided reasons for its untimely denials. The court found that 

borrower’s admitted default forestalled her 1691(d)(2) claim. The court 

also addressed servicer’s argument that loan modifications, not 

completely new loans, are not “credit applications” under ECOA. This 

court seemed to agree with Seventh Circuit precedent treating 

modification applications as “extension[s] of credit” and borrowers 
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applying for modifications as eligible for ECOA protection. Next, the 

court disagreed with servicer that borrower had to plead she was 

HAMP-eligible to bring a valid ECOA claim under 1691(d)(1). 

Borrower did, however have to plead that her application was 

“complete” under ECOA, which she did, alleging that servicer’s 

requests for additional documents were erroneous and improper. 

Lastly—and this is where borrower’s ECOA claim ultimately failed—

the court found that borrower had not pled she was a member of a 

protected class and eligible for ECOA protection. The court dismissed 

her ECOA claim with leave to amend to allege she is a member of an 

ECOA-eligible protected class.     

Various Claims Arising from Chapter 13 Bankruptcy, TPP, and 

BK Plan Completion  

Sokoloski v. PNC Mortg., 2014 WL 6473810 (E.D. Cal. Nov. 18, 

2014): Chapter 13 debtors repay their creditors according to a 

bankruptcy plan. “[A]fter completion by the debtor of all payments 

under the plan . . . the court shall grant the debtor a discharge of all 

debts provided for by the plan.” 11 U.S.C. § 1328(a). Here, debtors 

made timely monthly payments according to their BK plan, which 

went toward their outstanding mortgage arrearage and fees, as well as 

their regular mortgage payment. Mid-plan, debtors’ servicer offered 

them a Trial Period Plan (TPP), which reduced debtors’ monthly 

payments. Debtors accepted the TPP and the BK trustee began making 

the reduced payments. Debtors, however, continued to pay the original 

plan’s monthly payment—on top of the reduced TPP payment—

because they wanted to quickly extinguish their outstanding debt, 

which they did, paying off their arrearage and completing their plan 

early. And although debtors successfully made every TPP payment, 

and continued to do so even after their BK plan was completed, they 

never received a permanent modification offer. The BK trustee 

eventually executed a Notice of Final Cure Payment, which servicer 

never responded to; nor did it object to the trustee’s final BK report. 

The BK court found debtors’ payments completed and adopted the 

trustee’s accounting, which showed debtors had paid off their 

arrearage. Because debtors failed to attend financial management 
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training, however, the BK court issued an Order to Close Chapter 13 

Case Without Discharge. Post-BK, servicer instructed debtors to 

resume their previous mortgage payments—rather than their TPP 

payments—which debtors successfully did, until servicer refused to 

accept payments. Instead, servicer claimed debtors had defaulted and 

that the BK trustee had mistakenly terminated the BK plan. Debtors 

brought affirmative claims against servicer, which argued generally 

that debtors’ suit fails because they never obtained a formal chapter 13 

discharge and therefore cannot “rely on the terms of their Chapter 13 

plan.” But, the court found, the BK Code does not require a discharge 

for plan completion or for debtors to use their plans to demonstrate a 

paid-off arrearage, as debtors did here. Debtors’ claim that their 

mortgage was brought current is not contradicted by their failure to 

obtain a discharge, which was predicated only on their failure to 

attend classes. Moreover, a lack of a formal discharge does not relate to 

debtor’s affirmative claims, which all relate to servicer’s business 

practices. The court declined to dismiss any of debtors’ claims based on 

servicer’s claim that a formal discharge was required.  

Breach of implied covenant of good faith and fair dealing claims 

require borrowers to show their servicer unfairly interfered with the 

borrower’s right to see a contract fully performed. Borrowers’ own 

breach is a defense to a good faith and fair dealing claim. Here, 

borrowers alleged servicer interfered with their ability to see the 

benefits of their deed of trust (DOT) by refusing to accept borrowers’ 

timely mortgage payments. Borrowers paid off their arrearage and 

then timely made monthly mortgage payments, until servicer refused 

to accept those payments. Servicer argued borrowers never paid off 

their arrearage (see above) and are thus currently in breach of the 

DOT, extinguishing their claim. The court, though, accepted borrowers’ 

assertions as true at the pleading stage and rejected servicer’s 

argument. Servicer next argued that because the BK trustee continued 

to make reduced payments after the initial three TPP months had 

passed (see above), borrowers breached the DOT by not paying their 

full mortgage payments. The court again disagreed with servicer, 

examining the TPP language and finding that nothing in that 
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agreement restricted lower payments to the initial three-month period. 

If anything, the language indicated that the TPP would last until a 

permanent modification was put in place. The court denied servicer’s 

MTD borrowers’ good faith and fair dealing claim. 

There are three possible prongs within a UCL claim: unlawful, unfair, 

and fraudulent. The unlawful prong bases a UCL violation on another 

actionable claim. Under the bankruptcy code, creditors must respond 

to final cure notices by notifying the debtor and the BK trustee 

whether it agrees that debtors have cured their default and if the 

debtor is current on payments to creditor. Basically, this is the 

creditor’s opportunity to contest that the debt has been paid, and to 

flag any outstanding payments. See F.R.B.P. 3002.1(g). Here, servicer 

did not respond to the BK trustee’s filing of the Notice of Final Cure 

Payment (NFCP) (see full explanation above). Debtors then brought a 

UCL unlawful prong claim based on servicer’s failure to respond to the 

NFCP. The court agreed that servicer’s conduct—failing to respond 

and then claiming debtors had not satisfied their arrearage—

constitutes unlawful conduct. The court even speculated: “[Servicer’s] 

violation of Rule 3002.1(g) may not only serve as a basis for a UCL 

claim, but also would have permitted [debtors] to reopen their chapter 

13 case to seek sanctions [against servicer].” The court also found 

debtors to have adequately pled damages in additional “foreclosure 

fees” which servicer improperly tacked on to the loan balance because 

debtors should never have been placed in foreclosure. Debtors’ UCL 

claim survived.  

Negligence claims require a duty of care owed from servicer to 

borrower. Generally, banks owe no duty to borrowers within a typical 

lender-borrower relationship. Here, the court found servicer’s offer of a 

permanent modification, through the TPP, created a duty of care. The 

court also found it important that servicer’s refusal to grant a 

modification occurred “well after [borrowers’] obligations to make 

payments through the Chapter 13 plan had terminated.” Relying 

mostly on Jolly (and curiously not mentioning Alvarez), the court 

denied servicer’s motion to dismiss borrowers’ negligence claim.  
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The California Rosenthal Fair Debt Collection Practices Act (RFDCPA) 

prohibits unfair and deceptive debt collection practices. Generally, 

courts have refused to consider foreclosure activities “debt collection” 

under the Act. Here, borrowers alleged servicer improperly considered 

them in default after they successfully paid off their arrearage as part 

of their bankruptcy plan. Servicer then charged them “foreclosure 

fees,” resulting in a “false representation of the character, amount, or 

legal status” of their mortgage debt. The court found this allegation 

sufficient to state a RFDCPA claim. Borrowers’ allegations relate to 

servicer’s negligent servicing of their loan, not actual foreclosure 

activity. Additionally, misrepresenting the loan amount, while not 

explicitly prohibited by the RFDCPA, is prohibited by its federal 

analogue, the Fair Debt Collection Practices Act, which the RFDCPA 

incorporates. Borrower’s RFDCPA claim therefore survived the MTD.  

Borrowers Not Judicially Estopped from Suing Servicer Post-

BK; Servicer’s Failure to Reduce Payments According to 

Verbal Mod Agreement Basis for Contract Claims 

Moreno v. Wells Fargo Home Mortg., 2014 WL 5934722 (E.D. Cal. 

Nov. 12, 2014): Debtors who fail to list current or potential litigation in 

their bankruptcy schedules will be judicially estopped from bringing 

claims subsequent to their bankruptcy discharge. Here, servicer told 

borrowers they would not qualify for a loan modification until they 

reduced their total debt burden. Consequently, borrowers filed chapter 

7 bankruptcy, from which they successfully emerged with greatly 

reduced debt. Borrowers then contacted their servicer to apply for a 

modification, but were told that the bankruptcy prevented servicer 

from offering any modification or loan assistance. “Thus, it was not 

until the discharge of the debt and [servicer’s] alleged decision not to 

provide [borrowers] with a loan modification ‘that [borrowers] realized 

[servicer] had no intention of providing them with assistance.’” There 

was no potential for a lawsuit, then, when borrowers entered their 

bankruptcy, or at any point during the bankruptcy. The court refused 

to dismiss borrowers’ complaint based on judicial estoppel. 
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Breach of contract claims require: (1) the existence of a contract; (2) 

borrower’s performance or excused non-performance; (3) servicer’s 

breach; and (4) borrower’s resultant damages. Here, borrowers alleged 

servicer orally entered into a permanent modification agreement with 

borrowers—in exchange for borrowers’ one-time lump sum payment—

that reduced their principal and monthly mortgage payments and 

forgave their arrearage. Borrowers “performed” under the agreement 

by making the lump sum payment and because servicer then 

automatically withdrew monthly payments from borrowers’ bank 

account, under the agreement. Servicer breached the modification, 

however, because it never reduced borrowers’ payments, their 

principal, or forgave the arrearage. Borrowers’ damages consisted of 

the lump sum payment. The court found a viable contract and good 

faith and fair dealing claims and denied servicer’s MTD.  

NOD Declaration Insufficient to Allege Compliance with Every 

Aspect of CC 2923.55; SPOC Pleading Requirements; Harm Not 

Required for CC 2924.17 Claim; CC 2924(a)(6) Claim Based on 

Improper Chain of Title Premature if Brought Pre-Sale; UCL 

Standing 

Rahbarian v. JP Morgan Chase, 2014 WL 5823103 (E.D. Cal. Nov. 

10, 2014): Under HBOR, servicers are now required to not only contact 

(or attempt to contact) borrowers before recording an NOD, as they 

were required to do pre-HBOR, but they must also provide borrowers 

with a statement that borrowers may request “certain information, 

including copies of the promissory note, the deed of trust, any 

assignment . . . demonstrating the right of the mortgage servicer to 

foreclose, and the borrower’s payment history.” CC § 2923.55(b). Here, 

servicer recorded an NOD and the companion NOD declaration of 

compliance with CC 2923.55, which did not include a copy of any 

statement provided to borrowers explaining their ability to request 

certain loan information. Nor did the declaration assert that this 

information had been communicated to borrowers. Further, borrower 

insisted he never received this required information. The court found 

that the current CC 2923.55 can only be fulfilled if the servicer 

provides borrowers with a writing containing the “proper information,” 
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and that a recorded NOD declaration is insufficient proof of compliance 

with this requirement. This contrasts to the former CC 2923.5, to 

which a servicer could demonstrate compliance by pointing to a 

judicially noticed NOD declaration. The court accepted borrower’s 

assertions that the required information was never provided to him 

and denied servicer’s motion to dismiss borrower’s pre-NOD outreach 

claim. 

“Upon request from a borrower who requests a foreclosure prevention 

alternative . . . servicer shall promptly establish a single point of 

contact and provide to the borrower one or more direct means of 

communication with the [SPOC].” CC 2923.7(a). A SPOC may be a 

single person, or a team of people, but must have access to the 

requisite information to effectively communicate with the borrower 

about their application and their loan. “The single point of contact 

shall remain assigned to the borrower’s account until the mortgage 

servicer determines that all loss mitigation options offered by, or 

through, the mortgage servicer have been exhausted or the borrower's 

account becomes current.” Here, borrower alleged servicer shuffled 

borrower between multiple points of contact. Without more, the court 

found borrower’s claim insufficient and granted servicer’s MTD, but 

also granted borrower leave to amend. Specifically, the court wants to 

know who the multiple contacts were, how many people borrower had 

contact with, and/or the underlying circumstances and timing of the 

SPOC reassignments.  

One of the most well-known aspects of HBOR is its “robo-signing” 

statute, CC 2924.17. Specifically, section (b) requires a servicer to 

“ensure that it has reviewed competent and reliable evidence to 

substantiate . . . [its] right to foreclose.” But the lesser-known section 

(a) also mandates that foreclosure documents, including assignments 

of the loan, be “accurate and complete and supported by competent and 

reliable evidence.” Here, borrower alleged that the assignment of the 

DOT was “robosigned” because a trustee employee signed the 

document, falsely purporting to be beneficiary’s employee. Servicer 

argued that borrower’s claim fails, even if his allegations were true, 

because he had not alleged harm stemming from the purported 
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robosigning. The court looked to the plain language of the operative, 

relief-granting statute, CC 2924.12(a), and found that borrowers need 

not demonstrate harm or injury to bring viable robosigning claims 

under HBOR, as they had to pre-HBOR. Accordingly, the court refused 

to grant servicer’s MTD on that basis. The court did, however, agree 

with servicer that borrower’s allegations were conclusory and lacked 

factual support. Borrower did not, for instance, allege that the 

beneficiary’s employee lacked authority to sign on behalf of the trustee, 

“nor that she failed to conduct the due diligence required by section 

2924.17.” The claim was dismissed, but borrower was granted leave to 

amend. 

CC 2924(a)(6) restricts “the authority to foreclose” to the beneficiary 

under the DOT, the original or properly substituted trustee, or a 

designated agent of the beneficiary. This HBOR addition codified the 

“authority to foreclose” requirement that existed pre-HBOR and 

basically gives borrowers a statutory basis for wrongful foreclosure 

claims. Here, borrower brought his CC 2924(a)(6)/wrongful foreclosure 

claim after the NOD was recorded, but before any sale. Though some 

courts allow pre-sale wrongful foreclosure claims, few have done so 

where the basis of borrower’s claim is a defect in the chain of title, as 

borrower alleged here with his robosigned assignment allegations. The 

court therefore dismissed borrower’s wrongful foreclosure claim as 

premature. 

Under California’s Unfair Competition Law (UCL), a plaintiff must 

demonstrate: 1) an injury in fact (lost money or property); 2) caused by 

the unfair competition. Cal. Bus. & Prof. Code § 17204. Borrower met 

the first prong by showing that the imminent loss of his home 

constitutes injury. Borrower failed the second prong because he failed 

to demonstrate that it was servicer’s misconduct that caused his injury. 

Rather, the court found that borrower’s default “triggered” the 

foreclosure process and dismissed his UCL claims. 

Dual Tracking: Servicer’s Failure to Identify Missing 

Documents Infers Complete Application; Pleading SPOC 

Related Damages  
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Contreras v. JP Morgan Chase Bank, 2014 WL 5786244 (C.D. Cal. 

Nov. 6, 2014):52 Servicers may not move forward with foreclosure while 

a borrower’s complete, first lien loan modification application is 

pending. CC § 2923.6. A servicer determines what a “complete” 

application constitutes. See CC § 2923.6(h). Servicers must respond to 

any submitted application documents within five business days to 

inform the borrower that the servicer received the application and 

which, if any, documents are missing. CC § 2924.10. Here, borrower 

alleged he submitted a complete application but that before servicer 

denied that application, it conducted the foreclosure sale. Servicer 

argued it should not be liable for this dual tracking violation because 

borrower’s application was not “complete,” as defined by servicer. The 

court, however, read the “complete” requirement “in conjunction with 

[CC] 2924.10,” pointing out that servicer was over a month late in 

acknowledging borrower’s application, and its acknowledgement letter 

failed to inform borrower of any missing documents. The court 

therefore inferred that borrower submitted a complete loan 

modification because servicer failed to identify any missing documents. 

Essentially, the court found, that “to comply with HBOR, the servicer 

must tell the borrower how to complete a deficient application.” The 

court denied servicer’s motion to dismiss borrower’s dual tracking 

claim. 

Borrowers may recover post-foreclosure damages for a servicer’s HBOR 

violations. CC 2924.12. Borrowers who request foreclosure alternatives 

must be assigned a SPOC to walk them through the application 

process. Here, borrower alleged he never received a written notice of 

his pending application and that the sale occurred while his 

application was pending. These two allegations demonstrate that 

either a SPOC was never assigned, as borrower also alleged, or that a 

SPOC did not perform its statutory functions correctly. Importantly, 

                                            
52 Previously, the court denied servicer’s MTD borrowers’ breach of contract claim, 

based on servicer’s failure to provide a contractually required pre-acceleration notice. 

See Contreras v. JP Morgan Chase, 2014 WL 4247732 (C.D. Cal. Aug. 28, 2014), 

above. In the present case, the court again denied servicer’s MTD borrowers’ contract 

claim for reasons similar to those explained in the previous decision and not 

summarized here. 



463 

 

borrower alleged that he “lost the right to [his] property,” spent 

resources in retaining an attorney, and incurred emotional distress 

damages. The court found borrower to have sufficiently pled damages 

related to servicer’s SPOC violation and denied servicer’s MTD. 

Viable Good Faith & Fair Dealing Claim Based on Breach of 

Loan Mod and Inflated Escrow  

Silkes v. Select Portfolio Servicing, 2014 WL 6992144 (Cal. Ct. 

App. Dec. 11, 2014): The implied covenant of good faith and fair 

dealing is read into every contract and prevents one party from 

depriving the other of the benefits imparted by the contract. To state a 

claim, borrowers must show: 1) a contract; 2) borrower’s performance, 

or excused nonperformance; 3) servicer’s breach; and 4) damages 

caused by servicer’s breach. To show excused non-performance, a 

borrower may assert that his performance “would obviously be useless, 

[if] . . . the other party repudiates the contract and gives notice of his or 

her refusal to perform.” Here, borrower entered into a permanent loan 

modification agreement with servicer. The agreement specified 

borrower’s monthly payments, acknowledging that payments may 

change based on a fluctuating escrow charge. Before borrower could 

tender his first modified payment, however, servicer inexplicably 

tripled his escrow and refused to accept the original modified amount. 

Borrower likewise refused to pay the inflated amount. The court 

agreed with borrower that he adequately pled excused non-

performance since servicer “refused” to accept the modified payment, 

which, in essence, was a refusal to perform under the modified 

agreement. Additionally, the court found that borrower adequately 

pled that servicer “failed to exercise [its] discretion to change the 

escrow amount in good faith, thereby depriving [borrower] of the 

benefits of the loan modification agreement.” Finally, borrower’s 

allegations that the inflated amount put his modification “out of 

reach,” caused him to hire an attorney, resulted in an NOD and a 

significant loss of money, demonstrated damages at the pleading stage. 

The court reversed the trial court’s grant of servicer’s demurrer on 

borrower’s good faith and fair dealing claim. Notably, the Court of 

Appeal found that the trial court had not abused its discretion in 
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denying borrower leave to amend to add a breach of contract claim 

based on the same facts, citing the modification’s clear allowance for a 

mutable escrow amount.  

Non-Borrower, Joint Tenant, and Successor-in-Interest 

Allowed to Bring HBOR Claims 

Knutson v. Nationstar Mortg. LLC, No. 34-2014-00156277-CU-OR-

GDS (Cal. Super. Ct. Sacramento Cnty. Dec. 12, 2014): Under HBOR, 

‘“borrower’ means any natural person who is a mortgagor or trustor 

and who is potentially eligible for any federal, state, or proprietary 

foreclosure prevention alternative program offered by, or through, his 

or her mortgage servicer.” CC § 2920.5(c)(1). Only “borrowers” so 

defined may bring HBOR causes of action. Here, borrower applied for a 

modification and was allegedly wrongfully denied before transferring 

his property by grant deed to his son and himself as joint tenants. 

Shortly after making the transfer, borrower died. His son then brought 

dual tracking and SPOC claims against borrower’s servicer, as both 

the property owner and as his father’s successor-in-interest. Servicer 

argued the son could not assert HBOR claims because he is not 

considered a “borrower” under HBOR. The son then argued that under 

HAMP rules, any non-borrower that inherits property “may be eligible 

for a HAMP modification.” Without explanation, the court agreed with 

the son that, at the pleading stage, he had successfully pled dual 

tracking and SPOC claims. The court merely noted that the son does 

not have to plead that the loan is a non-GSE loan to make his HAMP 

argument. The court denied servicer’s demurrer to the son’s HBOR and 

attendant UCL claims.  

Viable, TPP Based Claims: Contract, Good Faith & Fair 

Dealing, Constructive Fraud, Intentional Fraud 

Curley v. Wells Fargo & Co., 2014 WL 7336462 (N.D. Cal. Dec. 23, 

2014):53 Contract claims require: 1) a contract; 2) borrower’s 

                                            
53 Two previous iterations of this case are summarized above as Curley v. Wells Fargo 

& Co., 2014 WL 988618 (N.D. Cal. Mar. 10, 2014) (denying servicer’s motion for 

summary judgment on borrower’s good faith and fair dealing claim), and Curley v. 

Wells Fargo & Co., 2014 WL 2187037 (N.D. Cal. May 23, 2014) (granting borrower 
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performance or excused non-performance; 3) servicer’s breach; and 4) 

borrower’s damages. Here, borrower asserted he tendered all three 

payments under his TPP agreement and submitted all requested 

documentation to servicer, fully performing under the TPP. Whether or 

not borrow submitted all required documentation is a factual issue 

inappropriate for resolution on a motion to dismiss. Borrower also 

asserted two breach allegations. First, servicer agreed “to send 

[borrower] a copy of the proposed loan modification or a notification 

that he did not qualify for the offer after he returned signed copies of 

the TPP.” Servicer did neither, breaching the TPP. Second, servicer 

foreclosed on borrower while he was TPP compliant, breaching explicit 

language in the TPP agreement. This second allegation also 

constituted adequately pled damages since the loss of borrower’s home 

to foreclosure directly resulted from servicer’s breach of the TPP. 

Borrower’s breach of contract claim survived the MTD.  

The implied covenant of good faith and fair dealing is read into every 

contract and prevents one party from depriving the other of the 

benefits imparted by the contract. Here, the court found two valid 

grounds for borrower’s claim. First, servicer never sent borrower a 

permanent modification or explained reasons for denying him a 

modification, which breached the TPP and prevented borrower from 

realizing the benefits of the TPP. Second, servicer accelerated the loan 

and foreclosed after accepting four of borrower’s TPP payments, 

benefiting itself from the TPP, but not allowing borrower to benefit 

from the TPP. The court denied servicer’s MTD borrower’s good faith 

and fair dealing claim. 

Constructive fraud—an “act or omission . . . involving a breach of legal 

or equitable duty . . . which results in damage to another even though 

the conduct is not otherwise fraudulent”—only occurs in the context of 

a “fiduciary or confidential relationship.” This relationship does not 

generally exist within the context of traditional borrower-lender 

activities. An exception applies, however, if a bank’s activities extend 

                                                                                                                       
leave to amend to add fraud and contract claims after borrower survived summary 

judgment on his good faith and fair dealing claim). 
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beyond this relationship. Here, the court agreed with recent negligence 

precedent and found servicer owed borrower a duty of care by entering 

into a TPP contract. Foreclosing on borrower during the TPP 

agreement breached servicer’s duty. The court denied servicer’s MTD 

borrower’s constructive fraud claim.  

Fraud claims require borrowers to show: 1) servicer’s 

misrepresentation; 2) servicer’s awareness of the false nature of the 

misrepresentation; 3) servicer’s intent to induce borrower’s reliance; 4) 

borrower’s reliance; and 5) damages. Here, borrower alleged servicer 

falsely misrepresented that it would refrain from foreclosing while 

borrower was TPP compliant. Servicer intentionally induced 

borrower’s reliance because it benefited from borrower’s TPP 

payments. The court agreed that borrower stated a viable fraud claim 

with the required level of specificity. He alleged the date the TPP was 

entered into and the exact TPP language at issue. Borrower did not 

need to include the name of the person who prepared the TPP, as this 

fact is uniquely in servicer’s knowledge. The court also accepted 

borrower’s claims of justifiable reliance, pointing to his acceptance of 

the TPP agreement in lieu of filing Chapter 13 bankruptcy, obtaining 

private financing to reinstate the loan, or attempting to sell the house 

himself. Borrower pled damages in the loss of his home to foreclosure, 

attorney’s fees in defending two unlawful detainers, and in the TPP 

payments themselves. Borrower’s fraud claim also survived the MTD.  

Dual Tracking: “Complete” Application Pleading Standards; 

Fraudulent Misrepresentation Claim Based on Servicer’s 

Statement No Sale Would Occur; Viable Negligence Claim 

under Alvarez; Tender Not Required to Recover Damages 

under HBOR  

Medrano v. Caliber Home Loans, 2014 WL 7236925 (C.D. Cal. Dec. 

19, 2014): “[T]o be effective, a [borrower’s] complaint need only offer a 

set of facts that put a [servicer] on notice of a legal wrong the 

[borrower] alleges plausibly that the [servicer] committed.” Here, 

borrower alleged she submitted a complete loan modification 

application and, while that application was pending, servicer sold her 
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home. The court found borrower’s assertion that her application was 

“complete” sufficient to bring a dual tracking claim under HBOR, 

which prohibits servicers from moving forward with foreclosure while a 

borrower’s complete, first lien loan modification is pending. Though 

HBOR defines a “complete” application as when “a borrower has 

supplied the mortgage servicer with all documents required by the 

mortgage servicer within the reasonable timeframes specified by the 

mortgage servicer,” the court declined to require borrower to cite this 

specific language in her pleading: “[T]here is no reason to force 

[borrower] to break the term ‘complete application’ into its constituent 

parts: [servicer] know[s] what ‘complete application’ means.” The court 

therefore denied servicer’s MTD borrower’s dual tracking claim. 

Fraudulent misrepresentation claims require a borrower to show: 1) 

servicer’s misrepresentation; 2) that servicer knew was false; 3) made 

with the intention that borrower rely on the misrepresentation; 4) and 

that borrower actually relied on the misrepresentation; 5) to his 

detriment. Like other fraud-based claims, the factual circumstances 

surrounding a fraudulent misrepresentation claim require a high-level 

of pleading specificity. But elements two and three, collectively known 

as “scienter,” may be alleged generally, since they deal with the 

fraudulent party’s state of mind. Here, borrower alleged a servicer 

representative told her on the eve of foreclosure that no sale would 

occur the next day. Predictably, the sale did occur and borrower failed 

to take any actions to prevent the sale, including asking friends for 

reinstatement money, or seeking a TRO. The court found that 

borrower pled the factual circumstances with the requisite level of 

specificity, and scienter with a base level of generality. Servicer argued 

borrower’s reliance on the representative’s statement was 

unreasonable because borrower should have confirmed that servicer 

rescinded the NTS in the county’s property records. The court found no 

authority to suggest that this level of double-checking by a borrower is 

necessary to show reasonable reliance on servicer’s projected sale date. 

Finally, the court found servicer’s argument that borrower’s damages 

were caused by her default, not its own misrepresentation, “a myopic” 

view of causation. Whether or not borrower could have successfully 
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raised enough funds to reinstate her loan, or won a TRO, is unknown 

and therefore the court cannot say borrower did not suffer damages 

related to servicer’s misrepresentation. The fraudulent 

misrepresentation claim (and negligent misrepresentation claim, 

which does not require scienter) survived the MTD. 

Negligence claims require a duty of care owed from servicer to 

borrower. Generally, banks owe no duty to borrowers within a typical 

lender-borrower relationship. A recently published Court of Appeal 

decision, Alvarez v. BAC Home Loans Servicing, 228 Cal. App. 4th 941 

(2014) found that while servicers have no duty to initiate the 

modification process or to grant a modification, they “cannot offer 

modifications, generally, and then claim they have no duty to avoid 

processing the applications for those modifications in a slipshod 

manner.” Here, borrower alleged her servicer mishandled several 

modification applications, losing her first, wrongfully denying her 

second based on missing documents while simultaneously 

acknowledging the application’s “completeness,” and ultimately dual 

tracking her third. The court agreed with Alvarez’s logic and declined 

to dismiss borrower’s negligence claim. 

According to the “tender rule,” a borrower who sues to set aside a 

foreclosure sale must show that he or she is ready, willing, and able to 

pay the full amount due on the loan. Tender has been excused where 

borrowers bring statutory causes of action. Here, borrower brought an 

HBOR dual tracking claim post-sale, seeking only damages rather 

than to undo the completed foreclosure sale. The court declined to 

dismiss borrower’s damage-seeking claims, including her HBOR claim, 

based on her failure to tender. 

Viable FDCPA Claims Based on Servicer’s Attempts to Collect 

Debt After Borrower’s BK Discharge 

Redjai v. Nationstar Mortg., 2014 WL 7238355 (C.D. Cal. Dec. 16, 

2014): “A creditor retains the right to foreclose on a property subject to 

a debt discharged in a Chapter 7 bankruptcy.” Here, borrower obtained 

a Chapter 7 discharge that included a large part, if not all (it is unclear 
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from the opinion) of his mortgage debt. Servicer subsequently reported 

the discharge to credit reporting agencies (CRAs). After borrower 

instructed servicer to cease verbal communication, servicer sent 

borrower several letters demanding payment under his mortgage note. 

Servicer also telephoned borrower at least three times in similar 

efforts, even after borrower alerted servicer he was represented by 

counsel. Finally, servicer reported borrower as delinquent on his 

mortgage to CRAs. Borrower brought several FDCPA claims against 

servicer, alleging servicer attempted to collect amounts discharged in 

bankruptcy, misrepresented the true amount of debt, reported false 

information to CRAs, failed to inform CRAs that he disputed the debt, 

and contacted borrower when it knew he was represented by counsel. 

The court allowed all of borrower’s claims to survive the MTD, noting 

that none of the claims or alleged factual circumstances dealt with 

servicer’s attempts to foreclose on borrower’s property, which would 

have been permitted under the FDCPA.  

HBOR’s National Mortgage Settlement (NMS) Safe Harbor; 

Dual Tracking: “Complete” Application and Material Change in 

Financial Circumstances; Rescission of NTS is Not an HBOR 

Remedy; Viable Negligence Claim using Biakanja Factors; 

Negligence Damages 

Gilmore v. Wells Fargo Bank, 75 F. Supp. 3d 1255, (N.D. Cal. 

2014):54 As long as the NMS is in place, a signatory that is NMS-

compliant, with respect to the individual borrower bringing suit, is not 

liable for various HBOR violations, including dual tracking. CC § 

2924.12(g). Here, servicer proffered three arguments invoking the 

NMS safe harbor, none of which worked. First, servicer argued its 

compliance with the NMS is more or less presumed, and that borrower 

bears the burden of proving servicer was not compliant. The court 

disagreed, rightly reading the HBOR safe harbor as an affirmative 

defense and NMS compliance to be proved by the servicer. Second, 

servicer argued it was compliant. The court found two possible NMS 

                                            
54 Summaries of the previous TRO and preliminary injunction opinions are available 

in our Case Compendium.  
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violations to defeat this argument: 1) servicer did not provide an online 

portal for borrower to check the status of his application; and 2) 

servicer dual tracked borrower by proceeding with foreclosure when he 

had submitted an application more than 37 days pre-sale. Finally, and 

somewhat uniquely, servicer “argue[d] that its compliance can only be 

determined according to the report issued by the [national NMS] 

monitor. . . . [and to] the extent that [HBOR] is interpreted to create a 

different standard of ‘compliance’ that is not in the NMS, . . . allowing 

California courts to interpret the NMS would invade the District of 

Columbia court’s exclusive jurisdiction.” This court disagreed with 

servicer’s jurisdictional interpretation, finding HBOR’s safe harbor 

provision crystal clear: “The plain meaning of that [safe harbor 

provision] demonstrates that a defendant must comply with the terms 

with respect to the borrower in question.” There is no ambiguity to be 

interpreted. Further, the national NMS monitor “does not govern the 

administration of California law.” The court summarily dismissed 

servicer’s NMS related arguments by referencing its previous 

preliminary injunction decision (the summary of which is repeated 

here) and rejected servicer’s MTD borrower’s dual tracking claim based 

on the NMS safe harbor. 

Servicers may not move forward with foreclosure while a borrower’s 

complete, first lien loan modification is pending. This dual tracking 

protection does not apply to borrowers who have already been afforded 

a fair opportunity to be evaluated for a modification, but can be 

reignited if a borrower documents and submits a “material change in 

financial circumstances” to their servicer. Here, borrower alleged that 

after several previous applications were denied, he documented and 

submitted a material change in financial circumstances as part of 

another complete application. Specifically, his income had increased to 

$5,400 per month and his monthly expenses decreased by $1,000. He 

submitted documentation supporting this financial shift as part of his 

complete application and at a servicer-sponsored event, turning in 

everything listed on a servicer-created checklist. A servicer 

representative even acknowledged that borrower’s application was 

complete as she accepted it. The next day, servicer recorded an NTS. 
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The court determined that borrower had adequately pled both a 

“complete” application and that he documented and submitted a 

material change in financial circumstances to his servicer. The court 

paid particular attention to the specific increase and decrease in 

income borrower reported, finding it more than a mere “barebones” 

allegation that his circumstances had changed. The court denied 

servicer’s MTD borrower’s dual tracking claim. 

Before a servicer records a trustee’s deed up sale, a borrower may only 

seek an injunction as a remedy to a viable HBOR claim. Should a 

borrower win an injunction, it must remain in place until the servicer 

“correct[s] and remedie[s] the violation . . . giving rise to the . . . 

injunction.” Here, borrower brought a viable dual tracking claim 

against servicer (see discussion above) and sought rescission of the 

offending NTS as his remedy. Servicer argued this remedy is 

unavailable under HBOR, and the court agreed. Instead of dismissing 

borrower’s claim, however, the court chose to interpret borrower’s 

cause of action as one for injunctive relief. If borrower prevails on his 

dual tracking claim, the injunction will remain in place until servicer 

corrects the NTS (presumably by rescinding it and recording another, 

though the court does not specify the correction required).  

Negligence claims require servicers to owe borrowers a duty of care, to 

breach that duty of care, and for borrowers to show that the breach 

caused them harm. Within the context of a traditional borrower-lender 

relationship, banks generally do not owe a duty of care to borrowers. 

An exception applies, however, if a lender’s activities extend beyond 

this relationship. Recently, the Alvarez decision has prompted many 

courts to find that a servicer who accepts a loan modification 

application from a borrower owes that borrower a duty of care to not 

mishandle the application. Some courts, including the Alvarez court, 

use the six-factor test from Biakanja v. Irving, 49 Cal. 2d 647 (1958), to 

analyze whether servicer offered to engage in modification negotiations 

in a manner that extended beyond the normal lender-borrower 

relationship. Here, borrower based his negligence claim mainly on 

servicer’s dual tracking violations, alleging it was negligent for servicer 

to accept his application and then record an NTS and schedule a sale 
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before giving him a determination. He also alleged servicer 

unnecessarily delayed processing his application. Applying the 

Biakanja factors, and citing Alvarez, the court found: 1) the loan 

modification process was intended to affect borrower, as it could 

potentially modify his loan; 2) it was foreseeable that borrower would 

be harmed by any delay or mishandling of his application; 3) servicer 

definitely knew 4) that a mishandling of the application would directly 

result in no modification for borrower and certain foreclosure; and 5) 

recent state and federal legislation speak to the growing policy 

concerns about dual tracking and negligently mishandling 

applications. The court found that these five factors weighed so heavily 

in establishing a duty of care that it did not view borrower’s failure to 

address the sixth factor, servicer’s moral blameworthiness, as a fatal 

oversight. The court also found borrower to have adequately pled 

damages resulting from servicer’s breach of its duty. Specifically, 

borrower alleged servicer’s delayed processing of his application “made 

it difficult for him to seek alternative assistance.” Borrower did not 

plead, by comparison, that servicer’s negligence directly led (or will 

lead) to the loss of his home. Borrower’s negligence claim survived the 

MTD.  

SPOC Claims: Rotating SPOCs are not a “Team,” SPOCs Must 

Consider Borrowers for All Available FC Alternatives and 

Transfer to Supervisors upon Borrower Request; Interference 

with Prospective Economic Advantage Claim against Servicer; 

Duty of Care Found under Alvarez 

Cortez v. Citimortgage Inc., 2014 WL 7150050 (C.D. Cal. Dec. 11, 

2014): “Upon request from a borrower who requests a foreclosure 

prevention alternative, the mortgage servicer shall promptly establish 

a single point of contact and provide to the borrower one or more direct 

means of communication with the single point of contact.” CC § 2923.7. 

SPOCs may be a “team” of people, or an individual, and must “ensur[e] 

that a borrower is considered for all foreclosure prevention 

alternatives” and transfer a borrower to a supervisor upon request. 

Here, borrower alleged her original SPOC was unable or unwilling to 

provide her with information about her rejected TPP payment, stating 
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only that servicer “‘would never say why the payment was rejected.’” 

She also alleged she was assigned new SPOCs on multiple occasions. 

Notably, borrower did not allege that she was reassigned to “different 

members of a team which comprised her SPOC; she alleges that the 

SPOCs themselves changed.” The court found this practice “prohibited 

by statute.” Borrower also alleged, and servicer did not refute, that a 

SPOC told her she could not qualify for a modification, without 

evaluating her application, contrary to the SPOC duty to evaluate 

borrowers for all foreclosure alternatives. Finally, borrower alleged 

several SPOCs refused to transfer her to their supervisors as she 

repeatedly requested. The court found borrower to have stated several 

viable SPOC claims and denied servicer’s MTD.  

Interference with prospective economic advantage claims cannot be 

brought against the other party to the economic relationship. Instead, 

a borrower must show, inter alia, a valid economic relationship 

between themselves and a third party, not the defendant. Here, 

borrower alleged she had an economic relationship with the beneficiary 

of her loan, evidenced by her note and deed of trust. She further 

alleged that servicer improperly interfered with this economic 

relationship by improperly recording an NOD and NTS in violation of 

HBOR. Servicer argued it was merely furthering the beneficiary’s 

interests and that its actions did not breach the mortgage contract. 

The court found several problems with this argument. First, acting as 

a servicer does not, by itself, insulate the servicer from liability for 

interfering with economic advantage involving the loan’s beneficiary. 

Second, while it is true that an agent “cannot be liable for interfering 

with his principal’s economic relations with third parties,” the 

complaint (and apparently servicer) never alleged that servicer was the 

agent of beneficiary. And finally, a potential breach of the mortgage 

contract has nothing to do with borrower’s economic advantage claim. 

The court therefore denied servicer’s MTD borrower’s interference with 

economic advantage claim. 

Negligence claims require a duty of care owed from servicer to 

borrower. Generally, banks owe no duty to borrowers within a typical 

lender-borrower relationship. Here, borrower alleged servicer 



474 

 

negligently delayed processing her modification application, and 

violated HBOR’s SPOC and dual tracking regulations during the 

application process. Consistent with the recent Alvarez decision, the 

court held that “once [servicer] had agreed to consider” the application, 

it owed borrower a duty of care not to mishandle it. The court denied 

servicer’s MTD borrower’s negligence claim.  

UCL’s “Unfair” Prong Analysis 

Zuniga v. Bank of America, N.A., 2014 WL 7156403 (C.D. Cal. Dec. 

9, 2014): There are three possible prongs within a UCL claim: 

unlawful, unfair, and fraudulent. California courts have devised three 

tests to evaluate allegedly “unfair” conduct. Some courts evaluate the 

conduct using a balancing test, weighing the borrower’s harm against 

“the utility of the [servicer’s] conduct.” Other courts use a much 

narrower definition of “unfair,” requiring borrowers to allege the 

conduct was “tethered to an underlying constitutional, statutory or 

regulatory provision, or that it threatens an incipient violation of an 

antitrust law, or violates the policy or spirit of an antitrust law.” The 

final test subjects a servicer’s conduct to a three-factor analysis: 1) was 

the borrower’s injury substantial; 2) do benefits to consumers or 

competition outweigh the injury; and 3) would the injury have been 

avoided by other reasonable borrowers? Here, borrower alleged 

servicer verbally offered a modification but that no written 

documentation was forthcoming and servicer eventually foreclosed. A 

servicer representative also told her that the wrongful foreclosure 

would be reversed, but servicer eventually recorded a trustee’s deed 

upon sale. This court adopted the three-factor analysis test and found 

borrower to have stated a viable unfair prong UCL claim. First, 

because servicer offered borrower a modification and foreclosed 

anyway, dual tracking her, borrower lost the opportunity to modify her 

mortgage and keep her house. Loss of a home and loss of potentially 

lower monthly mortgage payments are substantial injuries (and the 

basis for borrower’s UCL standing). Second, the court determined that 

servicer’s dual tracking provides absolutely no benefits to consumers or 

to competition. Third, other reasonable consumers could not have 

avoided borrower’s injury: “While it is true [borrower] might be 
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responsible for her default on the loan, once she was in default, she 

could not avoid [servicer’s] practice of dual tracking.” Further, servicer 

explicitly offered borrower a modification—borrower was reasonable to 

assume a modification would be forthcoming. All three factors met, the 

court denied servicer’s MTD borrower’s unfair UCL claim.    

Dual Tracking: Document and Submit a “Material Change in 

Financial Circumstances” Pleading Requirements 

Penaloza v. Select Portfolio Servicing, Inc., 2014 WL 6910334 

(C.D. Cal. Dec. 8, 2014): Under HBOR, a servicer is not obligated to 

consider a borrower’s modification application if it considered a 

previous application. If a borrower can show she “documented” and 

“submitted” a “material change in financial circumstances” to servicer, 

however, dual tracking protections can reignite and protect the 

borrower while that subsequent application is pending. CC § 2923.6(g). 

Here, borrower alleged several of her previous applications had been 

denied and she then submitted another application to her servicer, 

documenting an income increase of $5,500 per month and a $1,500 

decrease in monthly expenses. Servicer refused to accept the 

application and recorded an NTS. After originally granting servicer’s 

motion to dismiss borrower’s dual tracking claim, but granting 

borrower leave to amend to address the document and submit 

requirements under CC 2923.6(g), the court now denied servicer’s 

MTD, satisfied with borrower’s pleading specificity.  

RESPA’s (Former) Qualified Written Request (QWR) Pleading 

Standards; “Pattern & Practice” Pleading Standards 

Turner v. Ocwen Loan Servicing, 2014 WL 6886054 (S.D. Cal. Dec. 

3, 2014): Prior to the CFPB’s new servicing rules, effective January 10, 

2014, RESPA required a servicer to provide a timely written response 

to a borrower’s QWR. 12 U.S.C. § 2605(e). A borrower’s QWR was 

sufficient and required servicer’s response if it: 1) identified the 

borrower’s name and account; and 2) stated the borrower’s reasons for 

believing their account was in error, or asked for information and 

“provide[d] sufficient detail to the servicer regarding [the] information” 
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sought. Here, borrowers submitted two QWRs after servicer failed to 

properly credit one of borrowers’ forbearance payments and tacked on 

improper late fees. Even without attaching the actual QWRs, 

borrowers sufficiently pled that they identified borrowers’ names and 

account number and articulated the reasons why borrowers believed 

their account was in error. The second QWR sufficiently, though 

sparsely, put servicer on notice of borrowers’ claims. The court 

therefore denied servicer’s motion to dismiss borrowers’ RESPA claim 

based on insufficient pleading as to the existence of QWRs.  

RESPA allows recovery of statutory damages up to $1,000 if a 

borrower can show servicer engaged in a “pattern or practice of 

noncompliance.” Here, borrowers alleged servicer failed to adequately 

respond to two QWRs. The court found that these two separate 

incidents sufficiently demonstrated a “pattern or practice” of RESPA 

noncompliance and denied servicer’s MTD.  

Promissory Estoppel Claim Fails because TPP Ended Before 

Foreclosure; Banks Owe Borrowers No Duty to Foreclose 

Properly  

Campos-Riedel v. JP Morgan Chase, 2014 WL 6835203 (E.D. Cal. 

Dec. 3, 2014):55 Promissory estoppel (PE) claims require borrowers to 

allege a clear and unambiguous promise, reasonable and foreseeable 

reliance on that promise, and injury caused by their reliance. Here, 

borrower entered into a TPP agreement with servicer, wherein servicer 

promised that any pending sale would be postponed during the TPP 

period. More than two years after TPP commencement, servicer 

foreclosed on borrower’s home. Borrower pled that the TPP was still in 

place, but servicer was able to demonstrate that by the TPP’s own 

terms, it concluded three months after its initiation, long before the 

                                            
55 Previously, the court granted servicer’s motion to dismiss borrower’s entire case, 

with leave to amend, as barred by res judicata with a previous unlawful detainer 

judgment against borrower. The court repeated its reasoning in this new motion to 

dismiss, as applied to borrower’s amended negligence claim, and it not repeated here. 

See our summary above, Campos-Riedel v. JP Morgan Chase Bank, 2013 WL 

6070432 (E.D. Cal. Nov. 13, 2013). 
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foreclosure sale. Accordingly, the court granted servicer’s motion to 

dismiss borrower’s PE claim. 

Negligence claims require a duty of care owed from servicer to 

borrower. Generally, banks owe no duty to borrowers within a typical 

lender-borrower relationship. Here, borrower alleged servicer owed her 

a duty to foreclose properly and that it breached that duty by sending 

the NOD and NTSs to her ex-husband, even though she had properly 

assumed the loan years before. The court found that even if these 

allegations were true, servicer’s “involvement in the foreclosure process 

would not exceed the scope of its conventional role as a mere lender of 

money” and found no duty.  

Tender Not Required if Foreclosure is Allegedly Void; TPP 

Related Claims: Good Faith and Fair Dealing, Promissory 

Estoppel, & Fraud  

Blankenchip v. Citimortgage, Inc., 2014 WL 6835688 (E.D. Cal. 

Dec. 3, 2014): California law requires borrowers bringing wrongful 

foreclosure claims to tender the amount due on their loan. There are 

several exceptions to this rule, including when “the foreclosure is void, 

rather than voidable, such as when a [borrower] proves that the entity 

lacked the authority to foreclose on the property.” Here, borrowers 

alleged servicer wrongfully foreclosed when borrowers were current 

with their Trial Period Plan (TPP) and while servicer was still 

reviewing borrowers for a permanent modification. The court agreed 

with borrowers that these allegations were unrelated to any improper 

foreclosure procedures, and anchored in an allegation that the entire 

sale was void, rather than voidable. The court therefore denied 

servicer’s motion to dismiss based on borrowers’ failure to tender. 

The covenant of good faith and fair dealing is implied into every 

contact. Pleading a breach of the covenant requires borrowers to show 

they either performed under the contract at issue, or their performance 

was excused, and that servicer unfairly interfered with borrower’s 

rights to see the benefits under the contract. Here, borrowers entered 

into a HAMP TPP agreement with servicer. The TPP language 
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promised borrowers a permanent modification if they complied with 

the TPP, including making all timely payments. It also promised that 

servicer would not foreclose while the TPP was in place. Despite 

servicer refusing to offer borrowers a permanent modification after 

three successful payments, borrowers continued to make TPP 

payments. One week before the scheduled foreclosure sale, servicer 

sent borrowers a letter extending the deadline for submitting some 

extra paperwork required to remain in the TPP and to continue to be 

considered for a permanent modification. Borrowers alleged that 

servicer breached the express provisions of the TPP and acted in bad 

faith when it foreclosed: 1) while the TPP was still active and; 2) before 

the deadline to file the paperwork expired. Though servicer argued 

that borrowers did not make timely TPP payments, the court accepted 

borrowers’ assertions as true and denied servicer’s motion to dismiss 

their good faith and fair dealing claim. 

Promissory estoppel (PE) claims require borrowers to allege a clear 

and unambiguous promise, reasonable and foreseeable reliance on that 

promise, and injury caused by their reliance. Here, borrowers alleged 

servicer promised not to foreclose during the TPP period. In reliance on 

this promise, borrowers agreed to the TPP instead of pursuing other 

foreclosure alternatives. The court found these allegations sufficient 

for a PE claim and denied servicer’s motion to dismiss. 

To state a valid fraud claim, borrowers must show, inter alia, that 

servicer intended not to perform its allegedly fraudulent promise or 

misstatement. Here, borrowers claimed servicer never intended to 

refrain from foreclosing during the TPP, as promised. Borrowers 

pointed to the foreclosure sale occurring only seven days after servicer 

gave borrows written notice that their filing deadline for additional 

documents had been extended for one month. Borrowers also pled more 

generally that servicer never intended to permanently modify their 

mortgage and simply “lured” them into the TPP to extract more money 

before foreclosing. The court found borrowers’ claims plausible and 

denied servicer’s MTD.  
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Retaining Standing to Sue: Chapter 7 vs. Chapter 13 

Bankruptcies; Scheduling and Refusing to Postpone Sale 

Constitutes “Conducting” a Sale under Dual Tracking; Dual 

Tracking Prohibition Applies to Resubmission of Old 

Application at Servicer’s Request; Dual Tracking Satisfies 

“Unfair” Prong of UCL 

Foronda v. Wells Fargo, 2014 WL 6706815 (N.D. Cal. Nov. 26, 2014): 

Chapter 7 bankruptcies require debtors “to relinquish possession of the 

estate to the trustee for liquidation and distribution to creditors.” By 

contrast, a debtor going through a chapter 13 bankruptcy “remains in 

possession of the property of the estate and cures his indebtedness, 

under the supervision of the trustee, by way of regular payments to 

creditors from his earnings through a court approved payment plan.” 

Chapter 7 debtors, then, are prohibited from bringing affirmative cases 

based on claims they possessed pre-bankruptcy: the debtor no longer 

“owns” those claims because the estate owns them. This question is a 

bit more unsettled for chapter 13 debtors, and the Ninth Circuit has 

not yet decided the issue. Here, borrower filed a chapter 13 bankruptcy 

on the morning of her scheduled foreclosure sale, halting the sale with 

the automatic stay. She then brought an affirmative suit against her 

servicer, which argued that the bankruptcy robbed borrower of the 

right to sue. This court disagreed with servicer. Though the Ninth 

Circuit has not yet decided the issue, every circuit that has addressed 

it has found that chapter 13 debtors “maintain standing . . . to 

prosecute a pre-petition non-bankruptcy cause of action on behalf of 

the bankruptcy estate.” The court agreed with these other circuits, and 

lower courts within the Ninth Circuit, and denied servicer’s motion to 

dismiss for lack of standing. 

Dual tracking prevents a servicer from recording an NOD or NTS or 

“conduct[ing]” a foreclosure sale while a borrower’s modification 

application is pending. Here, borrower alleged her modification 

application was wrongfully denied. Servicer requested that borrower 

resubmit this same application, which borrower did. While this re-

submitted application was “under review,” according to the servicer 

itself, servicer scheduled a foreclosure sale and then refused to 
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postpone it. On the eve of sale, the trustee told borrower it had been 

directly “ordered” to go through with the sale by servicer. The court 

found this amounted to “conduct[ing] a trustee sale,” as prohibited by 

statute. In so finding, the court rejected servicer’s argument that the 

statute merely prohibits an actual sale. For support, the court cited 

quotes from HBOR’s senate floor debate: dual tracking restrictions 

were enacted “to give a borrower a clear answer on an application 

before the servicer may proceed with foreclosure.” Borrower clearly 

alleged that servicer was proceeding with foreclosure despite her 

pending application and the court declined to dismiss borrower’s dual 

tracking claim. 

Servicers need not comply with HBOR’s dual tracking provisions if 

borrower was already evaluated for a modification. If, however, 

borrower submits documentation regarding a material change in 

financial circumstances, and submits another complete application, 

dual tracking protections are again activated to protect the borrower. 

Here, borrower alleged her modification application was wrongfully 

denied. Servicer requested that borrower resubmit this same 

application, which borrower did. While this renewed application was 

still pending, servicer scheduled a foreclosure sale and refused to 

postpone it. Notably, borrower did not “allege that [she] submitted a 

new loan modification application per se; rather, [she] claimed that 

[she] resubmitted the same application at [servicer’s] request.” The 

court then, found a viable dual tracking claim without invoking the 

“material change in financial circumstances” portion of HBOR’s dual 

tracking statute. The court also rejected servicer’s argument that its 

voluntary “request” for borrower’s resubmitted application insulated it 

from dual tracking liability. Borrower’s dual tracking claim survived 

the MvTD. 

The “unfair” prong of the UCL forbids business practices that “offend . . 

. an established public policy or [that] is immoral, unethical, 

oppressive, unscrupulous or substantially injurious to consumers.” 

Here, borrower alleged servicer’s dual tracking constituted an unfair 

practice under the UCL and the court agreed, without much analysis: 

“Since [borrower has] plausibly alleged that [servicer] engaged in dual 
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tracking, the Court concludes that [borrower has] stated a claim under 

the UCL for an unfair business practice” (citing cases). The court 

denied servicer’s MTD borrower’s UCL claim, as it pertained her to 

viable dual tracking claim.  

Servicers’ Duty to Notify Borrowers of Servicing Transfer 

under RESPA: Non-borrowers May Not Bring RESPA Claims; 

Damages Calculation for Borrower without Title; Pre-Dodd-

Frank HOLA Preemption of HBOR Claims 

Aldana v. Bank of America, N.A., 2014 WL 6750276 (C.D. Cal. Nov. 

26, 2014): RESPA requires both a transferor and a transferee servicer 

to provide borrowers with written notice of any servicing transfer. 12 

U.S.C. § 2605. Only borrowers may assert RESPA causes of action and 

prevailing borrowers must show that servicer’s violation caused them 

actual economic damages. Here, both the borrower on the loan and the 

non-borrower title-holder of the property asserted § 2605 claims 

against the transferor and transferee servicers. Specifically, the non-

borrower made full mortgage payments to transferor servicer until 

that servicer returned a payment, explaining it no longer serviced the 

loan. Non-borrower then attempted to make the payment to transferee 

servicer. By the time transferee servicer received the payment, 

however, it had already invoked the loan’s acceleration clause and 

plunged the loan into default. Foreclosure eventually followed. But for 

servicers’ failure to timely notify borrower of the servicing transfer, 

non-borrower would have known about the change in servicing and 

made a timely payment to the new servicer, avoiding default and 

foreclosure. At the outset, the court found that the non-borrower, 

though she held title to the property, did not assume obligations under 

the loan and was not a third party beneficiary of the DOT. Therefore, 

she lacks standing to bring a RESPA claim and the court dismissed her 

cause of action. The court then found that even if servicers had 

violated § 2605 as it pertains to borrower, the violation did not cause 

borrower actual economic loss. She had transferred the property to 

non-borrower before these events transpired and was thus unaffected 

by the foreclosure. The court dismissed the RESPA cause of action with 
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leave to amend, instructing borrower to explain how the foreclosure 

may have affected her.  

The Home Owners’ Loan Act (HOLA) and the (now defunct) Office of 

Thrift Supervision (OTS) governed lending and servicing practices of 

federal savings associations. HOLA and OTS regulations occupied the 

field, preempting any state law that regulated the “processing, 

origination, servicing, sale or purchase of, or investment or 

participation in, mortgages.” The Dodd-Frank Wall Street Reform Act 

of 2010 dissolved the OTS and transferred its authority to the Office of 

the Comptroller of the Currency (OCC), explicitly replacing HOLA’s 

field preemption with conflict preemption. Dodd-Frank is not 

retroactive, so “claims involving [mortgages] formed before July 21, 

2010 are [still] subject to [field] preemption,” while claims emanating 

from mortgages formed after that date are subject to conflict 

preemption. Because the instant mortgage originated pre-2010, and 

because the servicer in question here is a federal savings association, 

borrower’s HBOR claims were preempted by HOLA as they deal with 

loan servicing.  

Foreclosure Activity Based on Erroneous Default Amounts to 

Outrageous Behavior and Viable IIED Claim 

Smith v. JP Morgan Chase, 2014 WL 6886030 (C.D. Cal. Nov. 26, 

2014): To plead a viable intentional infliction of emotional distress 

(IIED) claim, a borrower must show: 1) servicer’s extreme and 

outrageous conduct, made with the intention of causing borrower’s 

distress, or with “reckless disregard of the probability of causing” that 

distress;” 2) borrower’s severe or extreme emotional distress; and 3) 

that servicer’s activities directly or proximately caused that distress. 

Further, outrageous conduct must “be so extreme as to exceed all 

bounds of [what is] usually tolerated in a civilized community.” Here, 

borrower made all her mortgage payments on time. Because of a mix-

up during her refinance, however, servicer’s systems placed borrower 

in default. Servicer gave borrower written acknowledgement stating 

the default was erroneous and assuring her it would resolve the issue. 

Inexplicably, servicer then initiated foreclosure proceedings and 
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recorded an NOD without notifying borrower. After the NOD, servicer 

sent borrower another letter, again acknowledging the erroneous 

default and insisting that foreclosure had been “terminated.” Servicer 

then served and recorded an NTS. Before the actual foreclosure sale 

could occur, borrower persuaded a family member to loan her almost 

$20,000 to reinstate the loan. This finally stopped the foreclosure. To 

cope with the stressful foreclosure proceedings, however, borrower 

required anti-anxiety and sleeping pills. The court found several of 

servicer’s actions to amount to “outrageous” conduct. First, servicer 

threw borrower into default when she was current on her mortgage. 

Second, servicer knew and admitted that the default was in error and 

the foreclosure improper, and yet it continued down the foreclosure 

path, largely unbeknownst to borrower. Third, servicer forced borrower 

to pay $20,000, which she did not owe, to stop the wrongful foreclosure. 

The court distinguished this case from cases cited by servicer holding 

that “merely attempting to collect a debt” does not rise to outrageous 

conduct. Here, by contrast, borrower did not owe the debt servicer 

attempted to collect. Under these circumstances, servicer’s conduct was 

outrageous, even if a foreclosure sale was never conducted. And 

because borrower alleged servicer knew and admitted the foreclosure 

was wrongful, and proceeded anyway, borrower adequately pled that 

servicer acted with “reckless disregard of the probability of causing 

[her] emotional distress.” Her IIED claim survived.  

Proprietary TPP: Breach of Contract and “Fraudulent” Prong 

UCL Claims 

Nava v. JP Morgan Chase, 2014 WL 6886071 (C.D. Cal. Nov. 25, 

2014): Breach of contract claims require borrowers to show the 

existence of an enforceable contract, borrower’s performance, servicer’s 

breach, and damages. Here, borrower alleged his proprietary TPP 

agreement (the opinion is not entirely clear on the type of TPP at issue, 

but notably does not refer to it as a HAMP TPP) required servicer to 

permanently modify his mortgage “so long as [borrower] had not 

defaulted during the [TPP] period.” Specifically, borrower pointed to 

language in the TPP stating: “Defaulting on this [TPP] eliminates the 

opportunity for a modification of your loan terms.” Further, borrower 
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alleged the TPP prevented servicer from foreclosing “as long as 

[borrower] compl[ied] with the terms of the TPP.” Predictably, servicer 

never offered a permanent modification and proceeded with foreclosure 

during the TPP. While the court found borrower to have adequately 

pled the elements of a contract claim, it noted in a footnote that it was 

disinclined to find that servicer owed borrower a permanent 

modification because he did not default during the TPP period. Rather, 

the TPP’s language merely stated that borrower’s TPP default 

“eliminate[d] the opportunity for a final loan modification.” 

Nevertheless, borrower’s contract claim survived.  

To have UCL standing, borrowers must allege economic injury directly 

caused by the unfair business practice. Here, borrower alleged servicer 

unfairly refused to offer a permanent modification after entering into a 

TPP with borrower and after borrower successfully performed under 

the TPP. Further, servicer continued with foreclosure while borrower 

was current with the TPP, an act specifically prohibited by the TPP. 

Servicer argued borrower’s default caused the foreclosure, not 

servicer’s allegedly unfair practice of breaching a TPP agreement. The 

court disagreed and found the TPP determinative: “absent the TPP, 

[borrower] does not suggest that the foreclosure on his home would 

have been improper. However, by entering the TPP . . . [servicer] 

altered the status quo in such a way that breach of the TPP constitutes 

an arguable cause of [borrower’s] injury.” The court found that 

borrower alleged UCL standing and later found a viable fraudulent 

prong claim. 

TILA: Borrowers May Effect Loan Rescission by Notifying 

Lender of Intent to Rescind, Not Filing Suit 

Jesinoski v. Countrywide Home Loans, Inc., 135 S. Ct. 790 (Jan. 

13, 2015):56 If proper disclosures are not made at loan origination, 

borrowers may rescind their loan by “notifying the creditor . . . of [the 

borrower’s] intention to do so.” 15 U.S.C. § 1635(a). Borrowers must 

                                            
56 For a full background of this case, see Clare Lakewood, U.S. Supreme Court to 

Resolve TILA Circuit Split: How Can Borrowers Rescind Their Mortgages?, HBOR 

COLLABORATIVE FORECLOSURE NWSLR (July 2014), available at http://calhbor.org/wp-

content/uploads/2014/07/HBOR-July2014Newsletter.pdf.  

http://calhbor.org/wp-content/uploads/2014/07/HBOR-July2014Newsletter.pdf
http://calhbor.org/wp-content/uploads/2014/07/HBOR-July2014Newsletter.pdf
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provide this notification within three years of origination. 15 U.S.C. § 

1635(f). Here, borrowers sent their lender a letter of rescission exactly 

three years after loan origination. Lender refused to honor the 

rescission and, exactly one year and one day after sending the notice, 

borrowers filed suit. The district court granted the lender summary 

judgment and the Eighth Circuit affirmed. Each court found that, to 

exercise their rescission rights under TILA, borrowers had to file suit 

within three year of loan origination; notifying lender of their intent to 

rescind was insufficient to preserve that right. The Supreme Court, 

however, agreed with borrowers that TILA is clear: the right to rescind 

is exercised by “notifying” the lender. The statute does not require 

borrowers to also file suit in the three-year window. The Supreme 

Court reversed the judgment against borrowers.       

 

 

Negligence Claim Based Closely on Alvarez and Biankaja 

Factors; Borrower’s Request for Loan Modification Triggers 

Servicer’s Obligation to Provide SPOC, SPOCs May be 

Shuffled, but Must Perform SPOC Duties 

Hild v. Bank of Am., N.A., 2015 WL 401316 (C.D. Cal. Jan. 29. 2015): 

Negligence claims require a duty of care owed from servicer to 

borrower. Generally, banks owe no duty to borrowers within a typical 

lender-borrower relationship. Many courts use the Biankaja test to 

determine whether a duty of care existed between a financial 

institution and borrower. Here, borrower alleged servicer’s protracted 

application review, SPOC shuffling, repetitive requests for duplicative 

documents, and general mishandling of borrowers’ loan modification 

amounted to negligence. The court closely followed the recent Alvarez 

v. BAC Home Loans Servicing decision, which also relied on the 

Biankaja factors, and evaluated each factor. Servicer’s agreement to 

review the application was intended to affect borrowers, for it would 

impact their ability to keep their home. Second, it was foreseeable that 

servicer’s bungling of the application could significantly harm 
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borrowers. Third, injury has been adequately alleged as certain. In 

Alvarez, borrowers actually lost their home to foreclosure. And while a 

loan modification was not guaranteed, the Alvarez borrowers lost the 

opportunity to modify, and their home. Here, by comparison, borrowers’ 

home has not yet been sold. Still, they have pled costs associated with 

trying to prevent foreclosure, “exorbitant” mortgage payments, and 

“severe emotional distress.” The court found that these “less than 

robust allegations . . . are not so weak as to tip the balance away from 

finding . . . a duty of care.” Fourth, there was a close connection 

between servicer’s negligent handling of the application and the harm 

incurred—but for the negligence, borrowers could have qualified for a 

modification and avoided the damages listed above. Fifth, borrowers’ 

“lack of bargaining power” in the servicing process, “coupled with 

conflicts of interest that exist in the modern loan servicing industry,” 

impose a duty of care on servicers, who exercise complete control over 

the modification process and may be financially incentivized to 

mishandle it. Finally, public policy is served in preventing future 

application mismanagement. The passage of HBOR makes it clear that 

California legislators want servicers to “deal reasonably” with 

borrowers. Having found all six Biankaja factors fulfilled, the court 

denied servicer’s MTD borrower’s negligence claim.  

HBOR requires servicers to provide a single point of contact (SPOC) 

“[u]pon request from a borrower who requests a foreclosure prevention 

alternative.” CC § 2923.7(a). SPOCs may be individuals, or a “team” of 

people, and have several responsibilities, including making sure 

borrowers are considered for all possible foreclosure prevention 

alternatives and notifying borrowers of any missing documents in the 

loan modification process. Here, borrowers alleged their servicer 

violated these requirements by assigning them four SPOCs in three 

months, none of who made sure borrowers were considered for other 

loss mitigation options after they were denied a HAMP modification, 

and all of who failed to alert borrowers that their documents were stale 

after borrowers applied for an in-house modification. Servicer argued 

that because borrower failed to affirmatively request a SPOC, not just 

a foreclosure prevention alternative, servicer was under no duty to 
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appoint a SPOC, according to a strict reading of the statute. The court 

disagreed, explaining that a plain reading of the statute contemplates 

a SPOC assignment upon borrower’s request for a foreclosure 

prevention alternative. Borrower was entitled to a SPOC and 

adequately alleged that none of her SPOCs performed their statutorily 

required duties. The court did, however, allow that the mere shuffling 

of SPOCs did not violate the statute. Nevertheless, the court denied 

servicer’s motion to dismiss borrower’s SPOC claim. 

Discovery Dispute: Deposing a SPOC 

Rijhwani v. Wells Fargo Home Mortg. Inc., 2015 WL 848554 (N.D. 

Cal. Jan. 28, 2015):57 If a plaintiff seeks to depose a non-party, he or 

she must subpoena that person under Rule 45 of the Federal Rules of 

Civil Procedure. When a plaintiff seeks to depose a corporate 

defendant, the corporation must appoint an “officer, director, or 

managing agent” to be deposed as the corporation’s representative 

under Rule 30(b)(6). Here, borrowers served their servicer with a 

notice of intent to depose borrower’s SPOC. Servicer objected to the 

notice because the SPOC is not a party to the litigation (and was not 

subpoenaed), and because the SPOC is not servicer’s officer, director, 

or managing agent. Borrowers then asked the court to order servicer to 

designate borrower’s SPOC as servicer’s deponent, or to provide 

borrowers with the SPOC’s contact information so borrowers can 

subpoena him. The court agreed with servicer that it was borrowers’ 

burden to show that their SPOC was an officer, director, or managing 

agent to require him to testify. Servicer correctly objected to the notice 

and was within its rights to refuse to appoint the SPOC as its 

deponent. All servicer must do is appoint a representative who can 

“fully testify about [the specified] topics.” The SPOC’s personal 

knowledge of borrowers’ loan is irrelevant. Further, borrowers 

                                            
57 This discovery dispute stems from litigation summarized in our Case Compendium 

as Rijhwani v. Wells Fargo Home Mortg., Inc., 2014 WL 890016 (N.D. Cal. Mar. 3, 

2014). There, the court denied servicer’s MTD borrower’s promissory estoppel and 

negligence claims, and rejected servicer’s arguments: 1) that a national bank my 

invoke HOLA preemption to defend its own conduct; and 2) that borrower must plead 

servicer’s noncompliance with the National Mortgage Settlement to assert HBOR 

claims.  
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provided no authority to show that servicer must accept service of a 

subpoena on the SPOC’s behalf. The court noted, however, that due to 

the SPOC’s special knowledge of the issues being litigated, it appears 

that he—and his contact information—is the “kind of [information 

servicer] ought to (and may) have listed in its initial disclosures.” The 

court therefore ordered servicer to provide borrowers with the SPOC’s 

contact information.  

Diversity Jurisdiction: Procedural and Substantive 

Requirements of a Trustee’s Nonmonetary Status Filing  

Jenkins v. Bank of Am., 2015 WL 331114 (C.D. Cal. Jan. 26, 2015): 

A defendant may remove a state court action to federal court based on 

diversity jurisdiction if the amount in controversy exceeds $75,000 and 

the claim(s) arise between citizens of diverse (different) 

states. Diversity jurisdiction requires complete diversity between all 

opposing parties and the defendant bears the burden of showing that 

removal is proper. Original federal jurisdiction must exist at the time 

removal becomes effective. Here, California citizens brought state-law 

HBOR claims against their servicer, a “citizen” of North Carolina, and 

the foreclosing trustee, a “citizen” of California. Trustee filed a 

declaration of non-monetary status under Cal. Civ. Code § 2924l, 

claiming its California citizenship should be ignored for diversity 

purposes because it is a “nominal” defendant, acting as a mere agent of 

servicer and not sued for its own misconduct. Servicer, however, 

removed the case to federal court without waiting 15 days after 

trustee’s declaration filing. It then moved to dismiss borrowers’ 

complaint. In evaluating the motion to dismiss, the court addressed 

whether removal was proper and found it was not. Neither trustee nor 

servicer offered evidence that trustee’s CC 2924l declaration had been 

filed at least 15 days prior to servicer’s removal, as required, or that 

borrowers had not objected to the filing in the 15-day window. The 

court also evaluated whether trustee was substantively a nominal 

party, independent of its improper CC 2924l filing. Borrowers asserted 

substantive allegations against trustee in its own capacity and for its 

own misconduct: specifically, improperly recording NODs and NTSs 

against borrower’s property. Borrowers also seek to recover damages 
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against servicer and trustee, jointly and severally. The court therefore 

found that trustee was more than a nominal defendant, as it had a 

“sufficient stake” in the case. The court remanded the case to state 

court since complete diversity jurisdiction does not exist.   

Delayed Discovery Doctrine 

Hines v. Wells Fargo Mortg., 2015 WL 351818 (E.D. Cal. Jan. 26, 

2015): All claims must be filed within each claim’s statute of limitation 

(SOL), unless the plaintiff adequately alleges delayed discovery of the 

facts constituting the claim. Here, borrower brought various common 

law claims rooted in a loan modification agreement that originated 

outside the SOL for any of the claims. Borrower had relied on a broker 

to negotiate the modification and to explain its terms to her. Broker 

represented that the modification included a fixed interest rate when, 

in fact, the interest rate was adjustable and skyrocketed borrower’s 

mortgage payments within three years of origination. In the first two 

years, however, the increases were not substantial enough that 

borrower noticed them or became suspicious. She only discovered the 

true nature of the modification agreement three years after she signed 

the agreement. The court previously dismissed her complaint with 

leave to amend to assert delayed discovery. Because borrower now 

adequately alleged she hired broker specifically to explain the 

modification terms to her, and that broker misrepresented the 

modification terms, the court agreed that borrower had sufficiently 

pled her reasonably delayed discovery of the loan’s true terms. 

Whether or not it was reasonable for borrower to allow smaller 

interest-rate increases pass unnoticed for two years is a question of 

fact inappropriate for resolution at the pleading stage. The court 

denied broker and servicer’s MTD based on their statute of limitations 

argument.  

Distinguishing Alvarez; Servicing Transfer Breach of Contract 

Claim 

Geake v. JP Morgan Chase Bank, 2015 WL 331104 (C.D. Cal. Jan. 

23, 2015): Negligence claims require a duty of care owed from servicer 
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to borrower. Generally, banks owe no duty to borrowers within a 

typical lender-borrower relationship. A recently published Court of 

Appeal decision, Alvarez v. BAC Home Loans Servicing, 228 Cal. App. 

4th 941 (2014), found that while servicers have no duty to initiate the 

modification process or to grant a modification, once they agree to 

negotiate a modification they owe a duty to borrowers not to mishandle 

that process. Here, after borrower completed his TPP obligations, his 

servicer transferred the servicing rights to his loan. Rather than 

offering borrower a permanent modification, the new servicer sent 

borrower a letter offering a new TPP that required borrower to accept 

by a date three months past. Borrower alerted his new servicer of the 

impossibility of acceptance but never received an explanation. 

Eventually, the new servicer denied borrower a loan modification for 

failing to accept its offer and recorded an NOD. While this court 

seemingly agreed with the reasoning in Alvarez, it distinguished that 

case. There, borrowers’ negligence claim was based on servicer’s failure 

to timely review their application, foreclosing during review, and using 

inaccurate income information in the review. Here, borrower’s 

“negligence claim is focused on [the new servicer’s] preparation of a 

confusing modification letter and failure to address [borrower’s] 

subsequent requests for clarification. This conduct falls short of that 

alleged in Alvarez.” The court explained that nothing in the complaint 

distinguished the new servicer’s activity from “traditional money-

lending activity” and dismissed the negligence claim with leave to 

amend. 

Breach of contract claims require borrowers to show: 1) a contract; 2) 

borrower’s performance or excused non-performance; 3) servicer’s 

breach; and 4) damages. The statute of frauds requires certain types of 

contracts (and agreements modifying existing contracts) to be 

memorialized in writing, and invalidates contracts not meeting this 

standard. The statute of frauds applies to agreements pertaining to the 

sale of real property. Here, borrower alleged he successfully complied 

with a TPP agreement made with his original servicer. At TPP 

completion, that servicer transferred servicing to a second servicer, 

which did not honor the TPP by offering borrower a permanent 
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modification. The court agreed that borrower had pled a viable breach 

of contract claim against the second servicer. First, the second servicer 

did not rebut borrower’s contention that it purchased not only the 

servicing rights from the original servicer, but the servicing obligations 

as well—including the obligation to comply with any agreements 

entered into by the original servicer. Second, the second servicer’s 

failure to sign the TPP does not give it a viable statute of frauds 

defense. Because the original servicer signed the TPP, the new servicer 

was bound to adhere to that agreement. Third, the second servicer’s 

“offer” of a new modification agreement does not absolve it from 

breaching the TPP. It was obligated to offer a permanent modification 

based on the original TPP. Finally, borrower adequately pled damages 

resulting from the new servicer’s failure to permanently modify: fees 

and penalties, servicer’s demands of unmodified loan payments, lost 

equity, damaged credit, and severe emotional distress. Rather than 

borrower’s default causing these damages, as servicer alleged, it was 

the new servicer’s failure to accept borrower’s continued TPP payments 

that caused the mounting fees and other damages. Borrower’s breach 

of contract claim against the second servicer survived the MTD. 

Dual Tracking: “Fair Opportunity to be Evaluated”; Shuffling 

of SPOCs Does Not, By Itself, Violate SPOC Statute; Fraudulent 

Misrepresentation Claim 

Johnson v. Bank of Am., 2015 WL 351210 (N.D. Cal. Jan. 23, 2015): 

Servicers may not move forward with foreclosure while a borrower’s 

complete, first lien loan modification is pending. Servicers are under no 

obligation, however, to review a subsequent application if a previous 

application was already evaluated, or “afforded a fair opportunity to be 

evaluated.”  CC § 2923.6(g). Here, borrower alleged servicer recorded 

two NTSs while complete loan modification applications were pending. 

Servicer argued it was under no obligation to review these 

applications, however, since borrower already applied for–and was 

denied—a modification pre-HBOR. Specifically, borrower had 

submitted an application and then received written confirmation from 

servicer that the application was complete and sent to underwriting. 

Two months later, borrower timely complied with servicer’s request for 
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additional documents. Servicer nevertheless denied borrower’s 

application for her failure to submit those documents. Under these 

circumstances, the court found it could not “conclude as a matter of law 

that [borrower’s] application was evaluated or that she was afforded a 

fair opportunity to be evaluated.” Servicer’s denial letter itself 

acknowledged that it never evaluated the substance of borrower’s 

application, but denied her because it did not receive requested 

documents. Additionally, servicer’s “review” does not appear to have 

been a fair one: it denied borrower for failing to submit documents she 

in fact submitted, after acknowledging that her application was 

complete. Borrower’s dual tracking claim survived the MTD.  

SPOCs may be an individual or a “team” of people and have several 

responsibilities, including informing borrowers of missing documents 

and the status of their applications. Here, borrower alleged she was 

shuffled between at least eight SPOCs over four years, and each new 

SPOC either erroneously claimed she had no modification applications 

on file, or closed her applications for failure to submit documents she 

had in fact submitted to her previous SPOC. Servicer correctly argued 

that the shuffling of SPOCs does not, by itself, violate CC 2923.7. The 

allegations in borrower’s complaint, however, make clear that none of 

her assigned SPOCs were able to perform their duties under the 

statute. Specifically, the SPOCs routinely botched the coordination of 

her documents and applications. Borrower’s SPOC claim, insofar as it 

seeks injunctive relief, survived servicer’s MTD. 

Fraudulent misrepresentation claims require a borrower to show: 1) 

servicer’s misrepresentation; 2) that servicer knew was false; 3) made 

with the intention that borrower rely on the misrepresentation; 4) and 

that borrower actually relied on the misrepresentation; 5) to her 

detriment. Like other fraud-based claims, the factual circumstances 

surrounding a fraudulent misrepresentation claim require a high-level 

of pleading specificity. Here, borrower alleged servicer acknowledged 

her modification applications as complete five different times, and each 

time later told her no application was received at all, or denied her for 

failing to provide requested documents. This sufficiently pleads 

material misrepresentations because the statements “directly impacted 
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[borrower’s] ability to obtain a loan modification.” Borrower reasonably 

relied on servicer’s representations in not pursuing other foreclosure 

alternatives, like a short sale. Borrower failed to properly allege 

damages, however, because she pled them in her opposition papers, not 

in her complaint. The court granted servicer’s MTD borrower’s fraud 

claim, with leave to amend to plead damages.  

Negligence Claims Require Demonstration of Biakanja 

Factors; UCL Standing; Economic Damages Not Required to 

Bring SPOC Claim Pre-Sale  

Hernandez v. Specialized Loan Servicing, 2015 WL 350223 (C.D. 

Cal. Jan. 22, 2015): Negligence claims require a duty of care owed from 

servicer to borrower. Generally, banks owe no duty to borrowers within 

a typical lender-borrower relationship. Many courts use the Biakanja 

six-factor test to determine whether a duty of care existed between a 

financial institution and borrower. Here, borrower alleged servicer’s 

missteps amounted to a negligent handling of her loan modification 

application. The court curiously did not mention Alvarez v. BAC Home 

Loans Servicing, 228 Cal. App. 4th 941 (2014), the leading negligence 

case in California. Instead, the court referred to an older case, Jolley v. 

Chase Home Fin., LLC, 213 Cal. App. 4th 872 (2013), which held that 

servicers may owe borrowers a duty of care in handling loan 

modifications. The court also found that borrower failed to address any 

of the Biakanja factors in her complaint or opposition briefing. The 

complaint was “devoid of allegations suggesting that the loan 

modification process was anything other than a normal, arm’s-length 

negotiation.” The court granted servicer’s MTD borrower’s negligence 

claim. 

To bring a UCL claim, borrowers must assert injury in fact (loss of 

property or money) directly caused by servicer’s unfair, unlawful, or 

fraudulent conduct. Here, borrower alleged that servicer’s undue delay 

in processing her modification application “increased the amount 

owed” on her loan, cost hours of her time, energy, and resources, 

resulted in her diminished credit rating, and clouded the property’s 

title. The court found that borrower’s growing loan and clouded title 
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did not amount to damages directly caused by servicer’s actions 

without the allegation that servicer instructed borrower to become 

delinquent on her mortgage. As pled, these damages were caused by 

borrower’s own default. The court also found that damaged credit does 

not grant a borrower UCL standing, acknowledging “authority to the 

contrary.” Finally, the court found that time and resources spent 

applying for a modification does not, without more, constitute “lost 

money or property as a result of” servicer’s misconduct. The court 

granted servicer’s MTD. 

Pre-sale, HBOR provides borrowers a private right of action to enjoin a 

servicer from foreclosing. Post-sale, borrowers may recover actual 

economic damages “resulting from” material violations of specific 

HBOR provisions. CC § 2924.12(b). Here, borrower asserted a SPOC 

claim based on servicer’s failure to comply with several provisions of 

the SPOC statute. Servicer argued the claim could not proceed because 

borrower failed to allege actual economic damage stemming directly 

from the SPOC violations. The sale, however, has not yet occurred, so 

the court allowed the claim to survive the MTD insofar as borrower 

seeks injunctive relief.   

Dual Tracking Denial & Appeal: Servicer Must Accurately 

Process a Loan Modification Application; Negligence Per Se 

Based on HBOR Violation 

Weber v. PNC Bank, 2015 WL 269473 (E.D. Cal. Jan. 21, 2015): If a 

servicer denies a borrower a loan modification based on the borrower’s 

net present value (NPV), the servicer must provide borrower a written 

denial that includes “the monthly gross income and property value 

used to calculate the [NPV] and a statement that the borrower may 

obtain all of the inputs used in the net present value calculation upon 

written request to the mortgage servicer.” CC § 2923.6(f)(3). Here, 

servicer used an income figure more than $10,000 less than the income 

borrowers reported on their application, ultimately denying that 

application. Borrowers timely appealed the denial, pointing out the 

significant discrepancy between their actual income and the income 

servicer used in its calculations. Servicer responded to the appeal with 
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a vague form letter, explaining that an independent review determined 

that “the information provided in [the application] was correctly 

evaluated for a loan modification according to [servicer] rules and 

investor . . . guidelines.” At no point did servicer explain to borrowers 

why it refused to use their actual income in the NPV calculation. 

Under these facts, the court determined, borrowers had adequately 

pled a dual tracking claim. “The conduct complained of by [borrowers] 

is in direct contravention of HBOR.” The court denied servicer’s MTD 

borrower’s dual tracking claim.  

Negligence per se is a rule of evidence and, though not a cause of 

action, can be “a vehicle for proving negligence.” It “codifies the rule 

that a presumption of negligence arises from the violation of a statute 

which was enacted to protect a class of person of which the plaintiff is 

a member against the type of harm that the plaintiff suffered as a 

result of the violation.” Here, borrowers pled negligence per se based 

on servicer’s dual tracking violation, described above. The court denied 

servicer’s motion to dismiss because: 1) borrowers are members of the 

class of people meant to be protected by HBOR’s dual tracking 

statutes; and 2) servicer offered no case law to support its contention 

that borrowers must present actual evidence to prove their allegations 

in the complaint. Further, borrowers need not prove servicer owed 

them a duty of care under a negligence per se theory, since the doctrine 

“‘borrows’ statutes to prove duty of care.” In failing to comply with dual 

tracking protections, servicer failed to review borrowers for a loan 

modification in good faith. Borrowers’ negligence claim therefore 

survived the MTD. 

TRO to Prevent Sale to BFP 

Nguyen v. Trojan Capital Improvements, 2015 WL 268919 (C.D. 

Cal. Jan. 16, 2015): To win a temporary restraining order (TRO) in a 

California federal court, a borrower must show, inter alia: 1) a 

likelihood of success on the merits of his claim (or at least serious 

questions going to the merits); 2) imminent and irreparable harm if the 

TRO does not issue; and 3) that the balance of harms tips in their 

favor. Here, borrower had won a TRO in state court, stopping the 
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foreclosure on his home. Servicer then removed the case to federal 

court, which dissolved the TRO and denied borrower’s preliminary 

injunction motion without prejudice. Shortly after removal, servicer 

sold the home at a foreclosure sale to the loan’s lender. Now, borrower 

seeks a TRO to prevent the lender from selling the property to a bona 

fide purchaser (BFP). The court agreed that borrower may succeed on 

the merits of his (unspecified) HBOR and improper notice claims, as he 

alleged he never received proper notice of the foreclosure sale. He also 

alleged that the home is owner-occupied, as required by HBOR. 

Serious harm will befall borrower if the home is sold to a BFP; he will 

“be permanently denied an opportunity to determine whether his 

rights were violated, and whether he is entitled to obtain a loan 

modification.” And servicer’s and lender’s position will not be 

significantly affected by the imposition of a TRO. The court granted 

the TRO. 

Viable SPOC and Dual Tracking Claims Stem from Servicer’s 

Failure to Assign a SPOC or to Acknowledge Receipt of 

Borrower’s Documents  

Pura v. Citimortgage, Inc., 2015 WL 81980 (C.D. Cal. Jan. 2, 2015): 

“Upon request from a borrower who requests a foreclosure prevention 

alternative, the mortgage servicer shall promptly establish a single 

point of contact and provide to the borrower one or more direct means 

of communication with the single point of contact.” CC § 2923.7. 

SPOCs may be a “team” of people, or an individual, and must 

“coordinate” receipt of all loss mitigation documents, update the 

borrower on the status of the application, and advise the borrower of 

pertinent deadlines. Once a borrower does submit all, or any part of, a 

loan modification application, the servicer must provide the borrower 

with written acknowledgment of receipt within 5 business days. CC § 

2924.10. Here, a month after submitting her “Request for Loan 

Modification” (RMA), borrower contacted her servicer to get a status 

update and received no response. One month later, borrower took it 

upon herself to update her application with a current tax return and 

bank statements, still receiving no response. Another month passed 

and borrower again requested an update, and a SPOC. Finally, a 
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servicer representative—not a SPOC—contacted borrower and verbally 

acknowledged that her application was complete and under review. 

Almost a year later, another non-SPOC representative requested 

updated information, which borrower promptly supplied. At no point 

did borrower ever receive written acknowledgement of any document 

she has submitted as part of her RMA, nor has she ever been assigned 

a SPOC. The court agreed that borrower had adequately pled her dual 

tracking, SPOC, and (unspecified) common law claims emanating from 

these same facts. The court therefore denied servicer’s motion to 

dismiss. 

Wrongful Foreclosure Analysis of Allegedly Improper 

Substitution of Trustee: Void vs. Voidable and CC 2934a 

Ram v. Onewest Bank, FSB, 234 Cal. App. 4th 1 (2015): In a suit of 

equity to set aside a completed foreclosure sale, borrowers must allege: 

1) that the sale was wrongful, either procedurally or substantively; 2) 

that borrowers were prejudiced by the wrongful conduct; and 3) tender 

the amount owed on borrowers’ debt. If, however, a borrower alleges 

that the foreclosure sale was void, rather than voidable, the borrower 

need not allege prejudice or tender. A sale may be void due to either 

procedural or substantive defects in the sale, but those defects must be 

“substantial,” where the foreclosing entity lacked authority to 

foreclose, for example. CC 2924(a)(6) restricts the authority to foreclose 

to the beneficiary under the DOT, the original or properly substituted 

trustee, or a designated agent of the beneficiary. When a substitution 

of trustee is executed after an NOD is recorded, but before an NTS is 

recorded, servicers must mail a copy of the substitution to anyone who 

should receive a copy of the NOD, and include an affidavit of 

compliance with this requirement. CC § 2934a(c). Notably, California 

courts have held that “parties may lawfully contract as to the form of 

and procedure to be employed in effecting [a] substitution” that does 

not comply with CC 2934a. Here, borrowers alleged that the purported 

trustee improperly recorded the NOD weeks before the actual trustee 

executed the substitution of trustee, which belatedly gave the 

purported trustee the authority to foreclose. Borrowers argued this 

defect was so substantial that it broke the chain of title and rendered 
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the sale void. The Court of Appeal disagreed, as did the trial court. 

First, executing and recording a substitution of trustee after recording 

an NOD is explicitly allowed under CC 2934a. The court found that the 

original trustee “complied with the procedure authorized by the 

Legislature” (notably, the court did not say “the requirements in CC 

2934a(c)),” so there was no defect in the foreclosure process at all, 

much less a defect substantial enough to render the sale void rather 

than voidable. Second, not only were the trustee substitution rules 

complied with, but borrowers do not dispute that the entity that 

recorded the NOD was acting as the agent of the original trustee. An 

agent of the trustee has the authority to foreclose under CC 2924(a)(6) 

as well as CC 2924b(b), which acknowledges that “an agent of the 

named trustee” may be considered an “authorized agent to record the 

[NOD].” Third, even if the NOD was improperly recorded by an un-

substituted, non-agent of the trustee, that entity ultimately had 

authority to carry out the rest of the foreclosure, including the sale, 

because it was properly substituted as trustee before foreclosure. See 

CC § 2934a(d) (“Once recorded, the substitution shall constitute 

conclusive evidence of the authority of the substituted trustee.”). 

Fourth, the court rejected borrower’s argument that because the 

original trustee failed to include an affidavit of mailing in the recorded 

substitution, demonstrating compliance with CC 2934a(c) (see above), 

the substitution violated CC 2934a(c). Instead, the court looked to the 

DOT, which gave the original trustee permission to substitute a 

trustee without an affidavit. The original trustee, in other words, did 

not have to comply with any aspect of CC 2934a(c) because it had 

contracted around those requirements, with borrowers. Finally, and 

related to the court’s first reason, any purported defect in the 

substitution was not “substantial” enough to render the sale void 

because the defect did not prejudice the borrowers. The NOD itself 

provided the borrowers with all pertinent information they could have 

used to avoid foreclosure: the arrearage and instructions on how to 

cure it. Any alleged defect in the trustee’s signature on the NOD did 

not harm the borrowers. The court therefore affirmed the trial court’s 

sustaining of trustee’s demurrer.    
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SB 94 Prohibits “Unbundling” Modification Services and Fees; 

Disciplinary Analysis 

In re Scurrah, 2015 WL 715333 (Cal. Bar Ct. Feb. 12, 2015): Senate 

Bill (SB) 94 (codified as CC 2944.6 and 2944.7) prohibits anyone, 

including attorneys, from charging clients upfront fees for doing any 

type of modification work. Specifically, anyone who negotiates, 

arranges, or offers to “perform a mortgage loan modification” or any 

other forbearance agreement, cannot: “claim, demand, charge, collect, 

or receive any compensation until after the person has fully performed 

each and every service the person contracted to perform or represented 

that he or she would perform” (emphasis added). The State Bar 

brought this disciplinary action against an attorney who “unbundled” 

his modification fees. His single retainer agreement broke his services 

into discrete “phases” and he charged clients at the completion of each 

phase, rather than at the completion of his entire service. Later, the 

attorney continued to charge his clients for phases of work, but used 

separate retainer agreements corresponding to each phase. The Review 

Department of the State Bar Court followed the only other published 

case to address this issue, In re Matter of Taylor, 5 Cal. State Bar Ct. 

Rptr. 221 (2013),58 and agreed with the hearing judge’s decision to hold 

the attorney culpable, and with the recommended discipline. First, 

under the plain meaning of the statute, the attorney was prohibited 

from charging for any one service before fully completing “each and 

every” service contracted to in the retainer. SB 94 is an all or nothing 

statute: attorneys can only charge their clients once, and then only 

after fully performing all services. Second, the Review Department 

found the attorney’s conduct willful. He continued to use a single 

retainer agreement to collect fees for unbundled services after reading 

SB 94 and with full knowledge that professionals in this field 

disagreed as to its application to unbundled services. He knew the 

risks of violating SB 94 and continued unbundling services anyway. 

Further, the attorney did not act in good faith by consulting other 

attorneys before unbundling his services and fees. Attorneys may “not 

rely on another attorney’s opinion as a defense to violating rule 

                                            
58 This case is summarized above. 



500 

 

governing attorney ethics.” Additionally, the attorney knew about SB 

94 and “chose to adopt his own interpretation” of it.  

Bar discipline is determined by weighing the mitigating and 

aggravating factors specific to each case. The Department agreed with 

the hearing judge that the attorney’s multiple violations (at least nine 

clients) and the significant harm caused to his clients constituted 

aggravating factors. It disagreed, however, that the attorney was 

indifferent. When the Bar suggested using multiple retainer 

agreements for discrete services, the attorney adopted that strategy. 

And the attorney did not continue to use a single retainer agreement 

after the Taylor decision. (Notably, the Review Department chose not 

to decide or comment on the proprietary of using multiple retainer 

agreements, as the misconduct at issue focused solely on the attorney’s 

use of a single retainer.) The Department also agreed with the hearing 

judge’s finding of several mitigating factors: 1) 30-years of practice free 

from discipline; 2) good faith (in consulting experts in the field—

though he received differing opinions—and in refunding several fees); 

and 3) good character. The Department also found cooperation 

(stipulating to facts) and community service weighing in the attorney’s 

favor. The court affirmed the hearing judge’s recommendation of a 90-

day suspension and two-years probation. 

Trustees are Liable under HBOR; Tender Excused where 

Borrower Seeks Damages Only 

Medrano v. Caliber Home Loans, 2015 WL 848347 (C.D. Cal. Feb. 

26, 2015):59 HBOR’s dual tracking protections prohibit a “servicer, 

mortgagee, trustee, beneficiary, or authorized agent” from moving 

forward with foreclosure while a borrower’s modification application is 

pending (emphasis added). CC § 2923.6. Here, borrower alleged her 

servicer violated CC 2923.6, and that the trustee was jointly and 

severally liable for servicer’s HBOR violation because it acted as 

servicer’s agent. Trustee argued it should be dismissed from the suit 

because HBOR does not apply to trustees, as evidenced by CC 2920.5: 

                                            
59 The previous iteration of this case is summarized above as Medrano v. Caliber 

Home Loans, 2014 WL 7236925 (C.D. Cal. Dec. 19, 2014) (Borrower’s dual tracking, 

fraud, negligent misrepresentation, and negligence claims survived the MTD.). 
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“‘Mortgage servicer’ shall not include a trustee . . . acting under a 

power of sale pursuant to a [DOT].” The court disagreed with both the 

borrower’s and trustee’s arguments. The statute trustee pointed to 

merely defines a mortgage servicer – it does not restrict HBOR’s 

application to servicers only. Rather, trustees are explicitly listed as 

entities regulated by CC 2923.6. Under the plain statutory language, 

then, trustees may be held liable for dual tracking violations. The 

principal-agent relationship between the servicer and trustee had no 

effect on the court’s calculus. The court denied trustee’s motion to 

dismiss it from the case.  

Equitable wrongful foreclosure claims to set aside a foreclosure sale 

require, inter alia, a borrower to tender the amount due on their loan. 

Here, borrower asserted a wrongful foreclosure claim to set aside the 

sale and to recover damages, including damages to compensate her for 

her damaged credit. She also failed to allege tender, or any tender 

exception. The court therefore granted the MTD her claim as it 

pertained to her request to set aside the sale. The court disagreed with 

servicer, however, that borrower must tender to recover damages. For 

support, servicer cited cases involving disputes between senior and 

junior lienholders, which is not the case here. The court denied 

servicer’s MTD borrower’s wrongful foreclosure claim insofar as it 

seeks to recover damages. 

CC 2923.55: “Complete” Application, “Material” Violation, and 

“Remedy”; SPOC Pleading Specificity; Viable CC 2924.10 Claim 

Hestrin v. Citimortgage, 2015 WL 847132 (C.D. Cal. Feb. 25, 2015): 

Servicers may not file an NOD until 30 days after contacting the 

borrower to assess the borrower’s financial situation and explore 

foreclosure alternatives. Specifically, a servicer must send a borrower a 

written statement that the borrower may request particular 

information about their loan. CC § 2923.55(b)(1)(B). Here, borrower 

alleged he received neither the information servicer was supposed to 

communicate, nor the written statement. Curiously, servicer argued it 

did not have to comply with this pre-NOD outreach requirement 

because borrower had not submitted a complete application. The 
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statute, however, does not make submission of any application a 

borrower requirement. Rather, it contemplates situations where a 

borrower may have just defaulted and is not yet aware of a servicer’s 

loss mitigation programs, let alone applied for one. The only reference 

to a “complete” application in CC 2923.55 falls in the section that 

prohibits servicers from recording NODs until they have complied with 

HBOR’s dual tracking rules and the contact requirements of CC 

2923.55. And this subsection is only triggered “if the borrower has 

provided a complete application” (emphasis added). Submitting an 

application is completely irrelevant to whether a borrower receives the 

outreach protections of CC 2923.55; the statute simply provides that 

once a borrower does submit a complete application, a servicer is 

required to comply with the dual tracking regulations—on top of the 

outreach requirements—before recording an NOD. Rather than 

addressing servicer’s gross misinterpretation of CC 2923.55, the court 

denied servicer’s MTD on other grounds, finding that borrower’s 

assertion that he submitted a “complete” application sufficient at the 

pleading stage. The court also cited this conclusion as the basis for 

denying servicer’s MTD borrower’s dual tracking claim. 

Relief under HBOR is only available for a servicer’s “material” 

violation of the operative statutes. CC § 2924.12. Here, borrower 

alleged servicer committed a material violation of CC 2923.55 by 

failing to provide the required pre-NOD outreach. The court accepted 

this as a “material” violation simply because CC 2923.55 specifically 

requires pre-NOD outreach. Servicer contended, but cited no 

supporting authority, that the violation was immaterial because 

borrower did not allege he would have evaded default had he received 

the proper pre-NOD outreach. The court denied servicer’s MTD.  

If a servicer “corrects” or “remedies” its HBOR violation before 

recording the trustee’s deed upon sale, it can escape HBOR liability. 

CC § 2924.12(c). Here, servicer cited no efforts to either correct or 

remedy its pre-NOD outreach or dual tracking violations. The court 

added, “the possibility for remediation does not render an ongoing 

breach moot.” If servicer rescinded a dual tracked NOD, however, that 

could constitute a “correction” or “remedy” that would moot borrower’s 
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HBOR claim. That is not the case here, so the court denied servicer’s 

MTD borrower’s pre-NOD outreach and dual tracking claims.  

SPOCs may be a “team” of people, or an individual, and must facilitate 

the loan modification process and document collection, possess current 

information on the borrower’s loan and application, and have the 

authority to take action, among other duties. Here, borrower’s vague 

allegation that he “contacted [servicer] several times and was given 

many unjustified delays and inconsistent and vague status updates on 

[his] file,” insufficiently states a SPOC claim. Borrowers must state the 

“who, what, or when” of a SPOC violation, including descriptions of 

conversations with representatives, so the court can determine 

whether a SPOC actually violated the statute. Borrower’s SPOC claim 

was dismissed.  

Servicers must respond to a borrower’s submission of a modification 

application within five business days of receipt, acknowledging receipt 

and requesting any missing documents. CC § 2924.10. Borrower 

alleged he received written acknowledgment of his application, but not 

until 25 days after its submission. Though borrower alleged only the 

date he submitted his application, not when servicer received the 

application, the court inferred that the servicer received the 

application more than five days before it sent the written 

acknowledgment. The court declined to dismiss borrower’s CC 2924.10 

claim.  

Viable Negligence Claim under Alvarez; UCL Standing Analysis 

Duran v. Bank of Am., N.A., 2015 WL 794672 (C.D. Cal. Feb. 24, 

2015): Negligence claims require a duty of care owed from servicer to 

borrower. Generally, banks owe no duty to borrowers within a typical 

lender-borrower relationship. A recently published Court of Appeal 

decision, Alvarez v. BAC Home Loans Servicing, 228 Cal. App. 4th 941 

(2014) found that while servicers have no duty to initiate the 

modification process or to grant a modification, once they agree to 

negotiate a modification they owe a duty to borrowers not to mishandle 

that process. This court agreed with Alvarez. Here, servicer sent 

borrower a permanent modification offer, which borrower attempted to 
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accept by signing and notarizing the document. The agreement, 

however, used an incorrect iteration of borrower’s name (adding a 

“Jr.”), and could not be notarized. Though a representative promised 

borrower that servicer would re-do the paperwork and give the 

borrower extra time to accept the offer, servicer denied borrower the 

modification for failing to accept the offer. Over the following months 

and years, borrower asked servicer for a new modification agreement 

using his proper name. At one point, servicer did send him another 

modification, but it was again addressed using the incorrect name. 

Borrower again attempted to notarize the agreement and failed. And 

he was again denied the modification for failing to accept it. The court 

found servicer’s mishandling of the modification process to constitute 

negligence: it erred in drafting the modification documents and it was 

on notice of its errors. Further, it rejected borrower’s application for 

failing to accept the offer when it instructed borrower to wait for 

servicer to correct the clerical error. In asserting damages, borrower 

argued that, but for servicer’s negligence, he would have a modification 

and his arrears would be lower. The court agreed and denied servicer’s 

MTD borrower’s negligence claim.  

Under California’s Unfair Competition Law (UCL), a plaintiff must 

demonstrate: 1) an injury in fact (lost money or property); 2) caused by 

the unfair competition. Cal. Bus. & Prof. Code § 17204. Here, borrower 

alleged servicer’s mishandling of his loan modifications resulted in 

paid TPP payments (for a permanent modification that was never 

offered), and lost “procedural rights and protections under HBOR that 

were bargained for and priced into the cost of his loan.” The court 

agreed that TPP payments and accrued arrearage and late fees caused 

by servicer’s delays constituted damages directly stemming from 

servicer’s misconduct. It disagreed with borrower, however, that HBOR 

protections were an “economic loss” for UCL purposes. Additionally, 

the note and DOT in question were signed pre-HBOR, so HBOR 

protections could not have been part of any bargained-for exchange. 

The court granted servicer’s MTD borrower’s UCL claim for failure to 

allege a substantive violation, but granted that borrower does have 

UCL standing. 
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Viable Fraud Claim Based on TPP and Perm Mod Offers 

Khan v. ReconTrust Co., 81 F. Supp. 3d 867 (N.D. Cal. 2015): To 

state a valid fraud claim, borrowers must show that servicer made a 

fraudulent promise or misstatement, that borrower detrimentally 

relied on that statement, and resulting damages. Fraud claims have a 

heightened pleading standard that require borrowers to allege “the 

who, what, when, where, and how” of the alleged fraudulent conduct. 

Here, borrower alleged she successfully completed a TPP, completed 

and submitted the required paperwork for the resulting permanent 

modification offer, but that her servicer withdrew the offer claiming it 

never received final proof of income. Borrower also alleged two 

additional permanent modifications, one of which was cancelled 

without reason, and the other was breached when servicer recorded an 

NOD. Though borrower did not identify the names of servicer 

representatives in her complaint, the documents attached to her 

complaint identify key players. The documents, coupled with her 

allegations that she was offered and improperly denied several 

modifications, state a fraud claim with requisite specificity. 

Additionally, borrower asserted the detrimental reliance by alleging 

she would have sought bankruptcy, or other remedies, but for 

servicer’s statements that modifications were forthcoming. Finally, the 

court rejected servicer’s argument that borrower cannot allege 

damages because she was offered a permanent modification in ADR. 

Without actual evidence of a modification, the court relied on the 

allegations in borrower’s complaint and found adequately pled 

damages—lost modifications. The court denied servicer’s MTD 

borrower’s fraud claim.  

Diversity Jurisdiction: Defendant’s Burden to Show No Viable 

Claims Exist against Trustee to Demonstrate its “Sham” Status 

Vasquez v. Bank of Am., N.A., 2015 WL 794545 (C.D. Cal. Feb. 23, 

2015): A defendant may remove a state action to federal court based on 

diversity jurisdiction if the claim(s) arise between citizens of diverse 

(different) states. In evaluating diversity, federal courts “disregard 

nominal  . . . parties and [evaluate diversity] jurisdiction only upon the 
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citizenship of real parties to the controversy.” To overcome the 

presumption that plaintiffs do not sue “sham” defendants purely to 

destroy diversity and avoid federal jurisdiction, a defendant must show 

not only that plaintiff’s claims against the nominal defendant fail to 

meet pleading standards, but that the plaintiff could not possibly 

amend the complaint to state viable claim against that defendant. In 

the foreclosure context, trustees are frequently considered “nominal” 

parties in part because trustees cannot be held liable for “good faith 

error[s] resulting from reliance on information provided in good faith 

by the beneficiary regarding the nature and amount of the default.” CC 

§ 2924(b). Trustees also have privileged immunity related to the 

“performance of statutorily required . . . foreclosure procedures” 

(recording the NOD and NTS) under CC 47(c). The immunity, however, 

does not protect a trustee’s malicious conduct, or activities performed 

outside its scope as trustee. Here, a Californian borrower brought 

state-law claims against the foreclosing trustee, also a “citizen” of 

California, for forging the NTS. The court analyzed whether 

defendants had shown that borrower had no viable claims, and could 

not amend his complaint to bring viable claims, against trustee. 

Defendants failed to meet their burden. Borrower specifically pled that 

trustee had “knowingly and fraudulently” forged the NTS, rendering it 

void. While borrower’s conclusory claims fail at this juncture, borrower 

may amend his complaint to state viable claims against trustee. 

Specifically, the court opined, that trustee had gone beyond its role as 

trustee in forging documents. This activity would not be protected by 

California’s foreclosure framework, or by a privilege. The court 

therefore remanded the case for lack of diversity.  

HBOR Attorney’s Fees Awarded After PI, NOD Rescission, and 

Mooted Case; Attorney’s Fees in Foreclosure Cases Unavailable 

through CCP 1021.5 

Pearson v. Green Tree Servicing, LLC, 2015 WL 632457 (N.D. Cal. 

Feb. 13, 2015):60 “A court may award a prevailing borrower reasonable 

                                            
60 Previous iterations of this case can be found above as Pearson v. Green Tree 

Servicing, LLC, No. C-13-01822 (Cal. Super. Ct. Contra Costa Co. Sept. 13, 2013) 

(granting a preliminary injunction on borrower’s dual tracking claim), and Pearson v. 
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attorney’s fees and costs in an action brought pursuant to [HBOR]. A 

borrower shall be deemed to have prevailed for purposes of this 

subdivision if the borrower obtained injunctive relief or was awarded 

damages pursuant to this section.” CC § 2924.12(i). The statute does 

not distinguish between a preliminary injunction and a permanent 

injunction. Here, borrower brought dual tracking claims against her 

servicer and obtained a preliminary injunction in state court to stop 

the impending foreclosure sale of her home. Servicer then voluntarily 

rescinded the dual tracked NOD, removed to federal court, and moved 

to dismiss the case. Citing Higher Taste, Inc. v. City of Tacoma, 717 

F.3d 712 (9th Cir. 2013), borrower asserted that the case should 

nevertheless be kept open for a fee motion, as she prevailed in the 

action because she won injunctive relief and the servicer then 

rescinded the offending notice, mooting borrower’s dual tracking claim. 

In granting servicer’s MTD, the court agreed with borrower regarding 

attorney’s fees. The preliminary injunction based on borrower’s likely 

success on the merits, taken together with a mooted case brought 

about by defendant’s voluntary actions, provided borrower with a 

“prevailing party” status even without a final judgment. The court 

allowed borrower to move for attorney’s fees and costs, and this 

attorney’s fees motion followed. The court awarded fees and costs for 

work completed through the rescission of the NTS, and the litigation 

related to the fee motion. But because the servicer “corrected” and 

“remedied” its HBOR violation with the rescission, any litigation (other 

than the fee litigation) occurring after the rescission cannot be 

compensated under CC 2924.12(i) because the servicer simply was not 

liable under HBOR after this point.  

While the court predictably granted attorney’s fees and costs under CC 

2924.12(i), it rejected borrower’s new claim for fees based on CCP 

1021.5. This statute provides for attorney fees in cases where the 

plaintiff acts as a “private attorney general,” enforcing important 

rights affecting the public interest. California courts have declined to 

                                                                                                                       
Green Tree Servicing, LLC, 2014 WL 6657506 (N.D. Cal. Nov. 21, 2014) (dismissing 

the case as moot, but allowing borrower’s attorney to bring a fee motion because the 

NOD rescission and mooted claim meant borrower had “prevailed” in the action). 
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award CCP 1021.5 fees in foreclosure cases because those cases are 

intimately tied to the plaintiff’s “personal financial stake in the subject 

property,” rather than to any larger public concern. This court followed 

that precedent and rejected borrower’s fee motion based on CCP 

1021.5.     

Negligence: Duty of Care Based on Alvarez and HBOR; Viable 

UCL Claim Based on SPOC Violations; UCL Standing Based on 

Improperly Inflated Modified Payments   

Johnson v. PNC Mortgage, 80 F. Supp. 3d 980 (N.D. Cal. 2015): 

Negligence claims require servicers to owe borrowers a duty of care, to 

breach that duty of care, and for borrowers to show that the breach 

caused them harm. Within the context of a traditional borrower-lender 

relationship, banks generally do not owe a duty of care to borrowers. 

An exception applies, however, if a lender’s activities extend beyond 

this relationship. Recently, the Alvarez decision has prompted many 

courts to find that a servicer who accepts a loan modification 

application from a borrower owes that borrower a duty of care to not 

mishandle the application. Here, borrowers alleged their servicer 

mishandled their modification application by using an inflated income 

number to calculate their modification, resulting in unaffordable 

payments. They also alleged that their SPOC falsely assured them he 

would correct the income mistake, but never did. The SPOC, borrowers 

claimed, did not actually posses authority to correct that type of 

mistake. Overall, the income miscalculation and SPOC’s bungling 

amounted to servicer’s negligence. The court agreed. Citing notable 

similarities to the borrowers in Alvarez, the court found that in both 

cases: 1) borrowers asserted a specific servicer error related to income 

calculation; 2) the SPOC’s mismanagement of SPOC duties “fall[s] well 

within the duty to use reasonable care in the processing of a loan 

modification.” This court also found the Alvarez court’s reliance on 

HBOR instructive: that court found a duty of care not to mishandle the 

application process ushered in, at least in part, by HBOR. This court 

agreed, citing HBOR’s explicit purpose to ensure that borrowers 

receive a “meaningful opportunity to obtain” a modification. CC § 

2923.4. This court also cited the growing number of federal courts that 
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follow Alvarez. This court therefore found that servicer owed borrowers 

a duty of care when it agreed to evaluate their loan modification 

application.      

“Upon request from a borrower who requests a foreclosure prevention 

alternative, the mortgage servicer shall promptly establish a single 

point of contact and provide to the borrower one or more direct means 

of communication with the single point of contact.” CC § 2923.7. 

SPOCs may be a “team” of people, or an individual, and must “ensur[e] 

that a borrower is considered for all foreclosure prevention 

alternatives,” coordinate the modification application process, and 

have authority to take action where required, like canceling a sale or 

correcting a borrower’s information. Here, borrower’s based their UCL 

claim on servicer’s alleged SPOC violations. Specifically, that none of 

borrowers’ many “assigned” SPOCs could actually perform SPOC 

duties. Also, borrowers were routinely steered toward servicer’s 

“hotline,” rather than their SPOCs—who were really SPOCs in name 

only. Borrowers highlighted the inaction of a particular SPOC who 

promised to correct an income error that resulted in unaffordable 

modified payments, but never did so. The court agreed noting that a 

servicer’s mere assigning of SPOCs does not absolve it of liability. 

SPOCs must actually perform their statutory duties for a servicer to 

comply with HBOR. The court found SPOC violations, couched as 

borrowers’ UCL claim.  

To bring a UCL claim, a plaintiff must demonstrate: 1) an injury in 

fact (lost money or property); 2) caused by the unfair competition. Cal. 

Bus. & Prof. Code § 17204. Here, borrowers asserted that after 

miscalculating borrowers’ income, servicer offered a modification with 

improperly inflated mortgage payments. The court agreed that these 

higher payments constitute economic injury directly caused by 

servicer’s error and by the SPOC’s failure to correct that error. The 

higher payments also constituted damages for the purposes of 

borrowers’ negligence claim (see above). Borrowers’ UCL claim 

survived servicer’s MTD. 
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UCL Claim Based on RESPA Violations; UCL Standing 

Analysis; SPOC Claims Require a Borrower to Request a SPOC; 

Notifying Borrower of Default Does Not Constitute Dual 

Tracking; “Complete” Application; “Material” HBOR Violations; 

Attorney’s Fees under HBOR 

Rizk v. Residential Credit Solutions, Inc., 2015 WL 573944 (C.D. 

Cal. Feb. 10, 2015): Under the previous version of RESPA, a servicer 

had to timely respond to a borrower’s qualified written request (QWR) 

related to the servicing of borrower’s loan. 12 U.S.C. § 2605(e). 

Effective January 10, 2014, the QWR process was bifurcated into 

Requests for Information (RFI) and Notices of Error (NOE). Here, 

borrower sent two QWRs to his servicer in 2014, relating to servicer 

conduct occurring in 2014. Each QWR inquired as to the status of his 

two pending appeals of modification denials, and asked for the 

numbers used in calculating those denials. Servicer responded to 

neither QWR. It is unclear why borrower sent QWRs, rather than 

RFIs/NOEs, but the court did not question the form of borrower’s 

RESPA claim. Instead, the court found that servicer’s failure to 

respond to the QWRs clearly stated a RESPA violation, which 

borrower brought through a UCL cause of action for unlawful conduct. 

To bring a UCL claim, a borrower must demonstrate: 1) an injury in 

fact (lost money or property); 2) caused by the unfair competition. Cal. 

Bus. & Prof. Code § 17204. Here, borrower alleged that servicer’s 

RESPA violations (failing to respond to QWRs) and HBOR violations 

(dual tracking) directly caused overpayment of interest on his 

mortgage, reduction in credit limits, increased credit card interest 

rates, car and credit card application rejections, and attorney’s fees. 

The court found these damages sufficient to give borrower standing to 

bring his UCL claims and denied servicer’s MTD. 

HBOR requires servicers to promptly provide a single point of contact 

(SPOC) “[u]pon request from a borrower who requests a foreclosure 

prevention alternative.” CC § 2923.7(a). Here, borrower alleged his 

servicer never assigned him a SPOC during his lengthy loan 

modification negotiations and multiple applications. Servicer argued 
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that because borrower failed to specifically request a SPOC, not just a 

foreclosure prevention alternative, servicer was under no duty to 

appoint a SPOC, according to a strict reading of the statute. Without 

analysis, the court agreed with servicer that because borrower did not 

“allege in his complaint that he requested a [SPOC] as required for 

[servicer’s] obligation under CC 2923.7 to arise,” borrower’s SPOC 

claim failed. Notably, this court expresses a quickly dwindling 

minority opinion. Most courts have roundly rejected this servicer 

argument and found that a servicer must appoint a SPOC promptly 

after borrower inquires about a foreclosure prevention alternative. 

Here, however, the court granted servicer’s MTD borrower’s SPOC 

claim.  

Dual tracking prevents a servicer from “record[ing]” an NOD or NTS or 

“conduct[ing]” a foreclosure sale while a borrower’s modification 

application is pending, or during borrower’s appeal. Here, borrower 

alleged two instances of dual tracking. First, his servicer notified 

borrower of his default, in writing, while his modification application 

was pending. The court found that simply notifying a borrower of the 

status of his loan does not constitute “recording” a NOD or NTS and 

was therefore not a dual tracking violation. It granted servicer’s MTD 

this part of borrower’s dual tracking claim. Second, borrower alleged 

servicer recorded an NOD and NTS while two of his modification 

denial appeals were pending. The court agreed that this conduct 

constituted a dual tracking violation and denied servicer’s MTD on this 

aspect of borrower’s claim.  

HBOR’s dual tracking protections only apply to a borrower’s “complete” 

first lien loan modification application. Borrower alleged he submitted 

several loan modification applications to servicer, most of which were 

specifically solicited by servicer. Without considering borrower’s 

assertion that these application were “complete,” the court found that 

the solicitation of the applications by servicer, coupled with servicer’s 

denials of those applications “based on their contents, not their 

incompleteness,” suggested that borrower submitted “complete” 

applications. The court allowed borrower’s dual tracking claim to 

survive the MTD. 
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Relief under HBOR is only available for a servicer’s “material” 

violation of the operative statutes. CC § 2924.12. Here, borrower 

alleged servicer wrongfully recorded an NOD and NTS while two 

appeals of modification denials were pending. The court found these to 

constitute material HBOR violations, as “they are the very essence of 

the statute and failure to abide by the straightforward language of the 

statute is a material violation.” The court denied servicer’s MTD 

borrower’s dual tracking claim.  

“A court may award a prevailing borrower reasonable attorney’s fees 

and costs in an action brought pursuant to [HBOR]. A borrower shall 

be deemed to have prevailed for purposes of this subdivision if the 

borrower obtained injunctive relief or was awarded damages pursuant 

to this section.” CC § 2924.12(i). The statute does not distinguish 

between a preliminary injunction and a permanent injunction. Here, 

borrower requested attorney’s fees as part of his dual tracking claim, 

which was brought pre-sale, requesting injunctive relief. This court 

held that borrower rightly requested attorney’s fees because the court 

denied servicer’s MTD borrower’s dual tracking claim. Notably, 

borrower did not specifically move for a preliminary injunction here; 

the court simply allowed his dual tracking claim to survive the 

pleading stage, and found attorney’s fees could be awarded on that 

claim if the borrower ultimately prevails in the case.  

CC 2924.11: Dual Tracking During TPP, Late Fees During 

Application Review; Unclear Application of Corvello to 

Proprietary TPP 

Beck v. Ocwen Loan Servs., LLC, 2015 WL 519052 (C.D. Cal. Feb. 

6, 2015): If a borrower and servicer agree to a foreclosure prevention 

alternative, in writing, servicer may not record an NOD, NTS, or 

conduct a sale while the borrower is compliant with the terms of the 

plan. CC § 2924.11(a)-(b). Here, borrowers alleged servicer offered 

them a TPP agreement, which they accepted by executing and 

returning the contract, submitting proof of insurance, and making 

timely payments. Servicer accepted those payments but foreclosed on 

the property anyway. Servicer even continued to accept TPP payments 
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a month after the sale. Borrowers therefore alleged servicer violated 

CC 2924.11(b) by selling the property while they were compliant with 

their TPP. The TPP language specified, however, “if ALL of the items 

above are not completed by the Due Date, which includes the receipt of 

an executed counterpart to the Agreement signed by all parties, the 

Agreement will have no force or effect and the original terms of your 

note will apply.” Because borrowers did not allege they received a fully 

executed TPP from servicer, the court dismissed their CC 2924.11 

claim.  

A servicer “shall not collect any late fees for periods during which a 

complete first lien loan modification application is under consideration 

or a denial is being appealed, the borrower is making timely 

modification payments, or a foreclosure prevention alternative is being 

evaluated or exercised.” CC § 2924.11(f). Here, borrowers pled that 

servicer representatives told them that late fees would be charged to 

their loan while their modification application was under review. The 

court agreed with servicer, though, that its actual collection of late fees 

during borrower’s modification review needs to be alleged in the 

complaint. Servicer’s admission to borrowers that it maintains a 

business practice of continuing to collect late fees in violation of HBOR 

does not, by itself, sufficiently plead a CC 2924.11(f) claim. The court 

granted servicer’s MTD.  

California borrowers who comply with HAMP TPP agreements are 

entitled to permanent modifications; if a servicer refuses to offer a 

modification, borrowers may sue for breach of contract. Corvello v. 

Wells Fargo Bank, N.A., 728 F.3d 878 (9th Cir. 2013). There are 

currently no published cases to support this proposition applied to non-

HAMP (“proprietary”) TPPs.61 Here, borrowers alleged servicer offered 

them a TPP agreement, which they accepted by executing and 

returning the contract, submitting proof of insurance, and making 

timely payments. Servicer accepted those payments but foreclosed on 

                                            
61 Akinshin v. Bank of Am., N.A., No. A138098 (Cal. Ct. App. July 29, 2014), for 

example, applies this reasoning to a proprietary TPP and borrower’s deceit, 

promissory estoppel, and negligence claims, but is not published (see full summary 

above). 
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the property anyway. Borrowers therefore alleged servicer breached 

the TPP by foreclosing while borrowers were TPP-compliant. First, this 

court distinguished Corvello and its progeny as applying only to HAMP 

TPP agreements, not to proprietary contracts. Specifically, the court 

pointed to Treasury Directive 09-01, which imposes rules on HAMP 

contracts that do not govern proprietary contracts. Because borrowers 

did not allege their TPP was a HAMP TPP, the court found Corvello 

inapposite, at least as currently pled by borrowers. Second, the court 

also distinguished the sole case servicer cited supporting its argument 

that Corvello is inapplicable to borrowers’ claim. In that case, Morgan 

v. Aurora Loan Services, LLC, 2013 WL 5539392 (C.D. Cal. Oct. 7, 

2013),62 the court distinguished borrower’s Foreclosure Alternative 

Agreement (FAA) and Workout Agreement (WAG) from the HAMP 

TPP in Corvello. Importantly, the Morgan court focused on the 

language in the Corvello TPP, which told the TPP-compliant borrower 

that their servicer “will provide” them with a permanent loan 

modification (emphasis added). This language guaranteed a permanent 

modification, whereas the language in the FAA and WAG merely 

articulated that servicer may consider borrower for a permanent 

modification. In the present case, the court noted the lack of discussion 

regarding the proprietary TPP’s language, compared to the language of 

a HAMP TPP agreement. The court decided not to dismiss borrower’s 

contract claim at this stage, “barring a more complete discussion of the 

applicability of Corvello in a non-HAMP setting.” 

Viable TILA Claim Based on Faulty Disclosures; RESPA 

Damages; Extending Corvello to Find Mortgages as “Consumer 

Debt” under Rosenthal Act 

Marquette v. Bank of Am., N.A., 2015 WL 461852 (S.D. Cal. Feb. 4, 

2015): If proper disclosures are not made at loan origination, borrowers 

may rescind their loan by “notifying the creditor . . . of [the borrower’s] 

intention to do so” within three years of origination. 15 U.S.C. § 

1635(a), (f). Within 20 days after receiving a borrower’s rescission 

notice, the lender must return any money paid by the borrower 

                                            
62 See a full summary of Morgan above. 
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relating to the property, and must terminate the security interest. 15 

U.S.C. § 1635(b). Assignees of the loan may also be held liable for a 

violation of § 1635(b) if the disclosure errors in the loan documents 

were obvious, including where disclosures are clearly incomplete. 15 

U.S.C. § 1641(a). Here, borrower’s mortgage broker gave borrower a 

packet of documents at loan origination, assuring him that the packet 

contained exact copies of all the closing documents borrower just 

signed. In reality, the documents borrower received contained three 

copies of the Notice of Right to Cancel for the two loans, used incorrect 

dates, and left blank lines for the expiration dates of borrower’s right 

to cancel. Less than two years later, borrower sent a rescission notice 

to his lender. Neither the lender nor the lender’s assignee of the first 

loan responded to borrower’s notice. The court found borrower to have 

stated a viable TILA claim against both the original lender and the 

assignee of the first loan. First, the court followed Ninth Circuit 

precedent in finding a lender’s failure to identify expiration dates as a 

technical, but clear TILA violation that gives a borrower three years to 

rescind the loan, regardless of “whether the omission was material.” 

Second, the omissions and mistakes cited by borrower were clear on 

the face of the loan documents, so the assignee lender was on notice 

that borrower possessed the rescission right and was bound to rescind 

the loan upon receipt of borrower’s timely notice. The court therefore 

denied the MTD borrower’s TILA claim. 

RESPA requires a servicer to timely respond to a borrower’s qualified 

written request (QWR). 12 U.S.C. § 2605(e). To recover actual 

damages, a borrower must show that their loss is “related to the 

RESPA violation itself.” See 12 U.S.C. § 2605(f). Many courts, 

including California federal courts, have interpreted RESPA to require 

a borrower to plead pecuniary damages to bring a claim. The Ninth 

Circuit has not yet decided whether emotional distress can be 

considered pecuniary loss and actual damages under RESPA, and the 

district courts are split on the issue. Other circuits, however, have held 

that emotional distress can constitute actual damages under a RESPA 

damages theory. Here, borrower pled two viable RESPA violations 

against his lender for its failure to acknowledge receipt of his QWR, 



516 

 

and failing to substantively respond to the QWR. He further alleged 

lost time spent amassing loan modification applications he submitted 

because he did not know where he stood with this loan, due to lender’s 

RESPA violation. Finally, borrower alleged he suffered severe 

emotional distress directly resulting from servicer’s failure to respond 

to the QWR. Specifically, he experienced frustration at being in the 

dark, “uncertainty, anger, fear, and sadness” because he was “left in 

limbo” and “at an informational disadvantage.” The emotional distress 

manifested itself as lapses in concentration, depression, digestive 

issues, “weight gain, nausea, anxiety, insomnia, and social 

withdrawal.” The court found borrower to have adequately pled 

emotional distress as actual damages resulting from lender’s failure to 

comply with RESPA’s QWR requirements and denied lender’s MTD.  

California’s Rosenthal Act prohibits unlawful “debt collection,” defined 

as: “any act or practice in connection with the collection of consumer 

debts.” CC § 1788.2(b). Here, borrower alleged his servicer: 1) 

communicated with borrower about his loans and rescission attempts 

directly, despite being aware borrower was represented by an attorney; 

2) communicated with borrower’s roommate, without permission, about 

borrower’s financial situation; 3) used deceptive loan collection 

methods; 4) attempted to collect amounts not owed; and 5) provided 

false information to credit reporting bureaus. California courts were 

split on whether mortgage loans qualify as “consumer debt” under 

Rosenthal, but Corvello v. Wells Fargo Bank, N.A., 728 F.3d 878 (9th 

Cir. 2013) somewhat decided the issue. There, borrowers alleged that 

servicer’s failure to permanently modify their loan in compliance with 

their TPP agreement, rendered the TPP—and their payments—an 

unfair debt collection practice. The Ninth Circuit agreed with 

borrowers, finding that a servicer engaged in “debt collection” “in 

connection with [a] residential mortgage loan.” This court took the 

Corvello decision one step further, noting: “in order for [the Corvellos’ 

servicer] to have been engaged in ‘debt collection,’ in connection with a 

residential mortgage loan, [the court must have decided that] a 

residential mortgage must qualify as a ‘consumer debt.’” The court 

followed Corvello and sided with the reasoning that nothing in the 
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Act’s language prevents mortgages from being considered a “debt.” 

Servicer’s MTD borrower’s Rosenthal claim based on this argument 

failed. 

PI Granted on Fraud Claim Based on Servicer’s Dual Tracking 

Activity 

Morris v. Residential Credit Solutions, Inc., 2015 WL 428114 

(E.D. Cal. Feb. 2, 2015): To win a preliminary injunction in a 

California federal court, a borrower must show: 1) at least serious 

questions going to the merits of his claim; 2) imminent and irreparable 

harm if the PI does not issue; 3) that the balance of harms tips in their 

favor; and 4) the PI is in the public interest. This borrower sought a PI 

based on his fraud claim. Fraud claims require borrowers to show: 1) 

defendant’s misrepresentation; 2) defendant’s awareness of the false 

nature of the misrepresentation; 3) defendant’s intent to induce 

borrower’s reliance; 4) borrower’s reliance; and 5) damages. Borrower 

alleged that throughout his lengthy modification negotiations and 

extended application periods (due to servicer’s constant requests for 

“updated” and duplicative information), servicer assured him that the 

recorded NOD and NTS were just formalities, and that foreclosure 

would not occur while this modification(s) were under review. 

Borrower eventually won a TRO to stop an impending sale. The court 

found his allegations sufficient to state a viable fraud claim, and at 

least a “possibility” of prevailing on the merits of that claim. 

Specifically, the court found borrower’s allegations that servicer knew 

its representations to be false evidenced by the NOD and NTS. 

Borrower’s allegation that he did not know of servicer’s intent to 

foreclose while dragging out the modification process was sufficient to 

plead justifiable reliance. Having found a possibility of prevailing on 

the merits of borrower’s fraud claim, the court then turned to the rest 

of the PI evaluation. First, it found the loss of borrower’s home to 

constitute irreparable injury. Second, the balance of equities weighs in 

favor of borrower since servicer should not be allowed to benefit from 

its fraudulent conduct. Here the court also considered and rejected 

servicer’s argument that its TPP offer after the initiation of this 

lawsuit, and borrower’s rejection of that offer, prevented borrower from 
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alleging likely harm if the PI does not issue. The court did not look 

favorably on the TPP terms, which would have required borrower to 

waive his foreclosure-related claims, and did not promise a permanent 

modification upon completion. Finally, the court found that the public 

interest is served by preventing dual tracking behavior, as evidenced 

by the passage of HBOR. The court granted borrower’s request for 

injunctive relief. 

RESPA Claim under New CFPB Rules: Servicer’s Failure to 

Evaluate Modification Application in 30 Days 

Lage v. Ocwen Loan Servicing, 2015 WL 631014 (S.D. Fla. Feb. 11, 

2015): If a servicer receives a borrower’s complete loan modification 

application more than 37 days before a scheduled foreclosure sale, it 

must evaluate that application and provide borrower with a decision 

within 30 days of receipt. 12 C.F.R. § 1024.41(c). This rule is part of the 

Consumer Financial Protection Bureau’s (CFPB) new RESPA rules, 

which became effective January 10, 2014. Here, borrower alleged he 

submitted his application “sometime prior to January 28, 2014,” and 

that servicer did not respond to his application until approximately 

two months later, well outside the 30-day window. Servicer argued it 

was not obliged to comply with this new rule because borrower 

submitted his application before the effective date, January 10. The 

court found the actual date of borrower’s application submission—and 

servicer’s receipt—unclear and refused to dismiss borrower’s RESPA 

claim on the theory that his application was untimely. The court 

further opined that even if servicer received borrower’s application 

before the effective date of the new RESPA rules, allowing servicer to 

escape RESPA liability would be unfair. Other courts that have 

dismissed borrower’s RESPA claims under the new regulations have 

done so because foreclosure sales have occurred in those cases months 

before January 2014. Here by contrast, the issue is whether borrower 

submitted his application slightly too early to officially fall under the 

new regulations. Also, as a consumer protection statute, RESPA must 

be “construed liberally” in the favor of the consumer. Dismissing 

borrower’s claim because his application may have found its way to 

servicer a day or two before the regulations became effective seems too 
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harsh a reading of the statute. Finally, the court rejected servicer’s 

argument that the CFPB itself contemplated that only applications 

received after the effective date of the statute could receive the new 

dual tracking protections. The court dismissed the CFPB’s Bulletin 

stating such as “non-binding authority.” The court also cited additional 

language in the Bulletin that requires servicers to evaluate 

applications “even if the borrower previously applied for, was granted, 

or was denied a loss mitigation plan before January 10, 2014.” The 

court denied servicer’s MTD borrower’s RESPA claim.  

Wrongful Foreclosure Claim Barred by Res Judicata with 

Bankruptcy and UD Actions 

Boyce v. TD Serv. Co., 235 Cal. App. 4th 429 (2015): Res judicata is 

the overarching doctrine that prevents the same parties from litigating 

the same issue twice. Claim preclusion is the first of a three-part 

analysis used to determine if res judicata bars a particular suit. 

California courts determine whether: 1) the same parties litigated the 

same alleged harm in the first suit; and 2) the first suit resulted in a 

final judgment on the merits; and 3) if the parties in the two suits are 

not exactly the same, does privity between the parties exist? California 

courts employ the “primary rights theory” to answer the first inquiry, 

which involves a claim preclusion analysis. If the claims in the second 

suit were—or could have been—asserted in the first suit, claim 

preclusion exists and the first element of res judicata is fulfilled. Here, 

borrower brought wrongful foreclosure and related claims against his 

original lender, the eventual investor, his servicer, the trustee, and the 

bona fide purchaser of his property. Generally, borrower asserted that 

the assignment of his loan to a trust was void because it occurred after 

the trust closed. Previously, borrower had filed chapter 11 bankruptcy 

to stay the foreclosure. The bankruptcy court granted servicer relief 

from the automatic stay and denied borrower’s motion to disallow 

servicer’s proof of claim. In reaching its decision, the bankruptcy court 

analyzed and confirmed a proper chain of title. Borrower appealed, but 

a federal district court affirmed the bankruptcy court’s decision. Free 

from the automatic stay, servicer proceeded with foreclosure and 

eventually sued to evict borrower. As part of his unlawful detainer 
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(UD) defense, borrower repeated his Glaski-like claim and argued 

servicer had not demonstrated duly perfected title. The UD court 

disagreed and granted summary judgment to servicer; the Appellate 

Division affirmed. In the current litigation, the trial court found 

borrower’s claims barred by res judicata and granted servicer’s 

demurrer. The Court of Appeal agreed. Borrower had multiple 

opportunities to argue his wrongful foreclosure theories, in bankruptcy 

court, federal district court, UD court, and in the Appellate Division. In 

each instance, the court considered borrower’s allegations related to 

title and foreclosure procedures. Even though the specific claims 

varied, they all emanated from the same “primary right.” Finally, the 

parties involved in the bankruptcy and the UD are in privity with the 

parties in the current suit, as all have a “substantial interest in the 

foreclosure.” The Court of Appeal therefore affirmed the trial court’s 

sustaining of servicer’s demurrer based on res judicata with the 

bankruptcy and UD decisions.  

(Former) CCP 580b Basis for Viable FDCPA Claim 

Alborzian v. JP Morgan Chase Bank, N.A., 235 Cal. App. 4th 29 

(2015): California has several “anti-deficiency” statutes that prevent 

creditors from seeking deficiency judgments in particular situations. 

Under (former) CCP 580b, the foreclosure on a senior lien of a 

purchase-money loan securing real property prevented a junior lien 

holder from seeking a judgment against borrowers personally, even if 

the foreclosure purchase price was insufficient to pay the junior lien 

holder the outstanding debt.63 Here, borrowers tried to use former CCP 

580b to argue that their junior lien holder’s post-foreclosure debt 

collection attempts violated the federal Fair Debt Collections Practices 

Act (FDPCA) and therefore also California’s Rosenthal Act and the 

UCL. Specifically, the junior lien holder sent borrower letters urging 

them to “settle” their “debt” by paying a percentage of the amount 

                                            
63 CCP 580b was amended in 2013 by Senate Bill No. 426. The current version of the 

law (effective Jan. 1, 2014) specifies: “No deficiency shall be owed or collected, and no 

deficiency judgment shall lie, on a loan, refinance, or other credit transaction . . . that 

is used to refinance a purchase money loan . . .” (emphasis added to highlight the 

additional language).  
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“owed.” The letters referred to borrower’s foreclosed mortgage as “debt” 

and “the amount owed,” while simultaneously “disavow[ing] being ‘an 

attempt to collect a debt or to impose personal liability . . . to the 

extent [the] obligation was discharged.’” Borrowers argued “that [§] 

580b extinguished [the junior lien holder’s] right to enforce its loan 

against them personally, such that [its] letters and calls were 

misleading for implying that the debt was still owed.” The court found 

that borrowers had sufficiently stated an FDCPA claim, which 

prohibits debt collectors from “false[ly] represent[ing] . . . the 

character, amount or legal status of any debt.” Further, a debt 

collector’s deceptive attempts to collect debt—whether enforceable or 

unenforceable debt—violates the FDCPA. Here, the “unspoken but 

unmistakable premise” of the letters borrowers received was that they 

still owed an enforceable debt. Indeed, under the “least sophisticated 

debtor” standard, the borrowers would not understand what “original 

obligation was discharged” meant “unless [they] happened to be 

familiar with [§] 580b.” The court reversed the trial court’s grant of the 

lien holder’s demurrer to borrowers’ FDCPA claim and their attendant 

Rosenthal and UCL claims. Interestingly, borrowers’ claim that the 

lien holder improperly reported the unenforceable debt to credit 

reporting agencies provided standing for borrowers’ UCL claim.64  

Statutory Right of Redemption Unavailable if No Deficiency 

Sought 

Vega v. Goradia, 2015 WL 847128 (Cal. Ct. App. Feb. 26, 2015): “If a 

deficiency judgment is not waived or prohibited, the real property . . . 

therein shall be sold subject to the right of redemption.” CCP § 726(e). 

Additionally, “if the decree of foreclosure . . . on real property pursuant 

to CCP 726 determines that a deficiency judgment may be ordered 

against the defendant, the real property . . . shall be sold subject to the 

                                            
64 Other borrowers have used the former CCP 580b as a basis for straight Fair Credit 

Reporting Act claims. See, e.g., Murphy v. Ocwen Loan Servicing, LLC, 2014 WL 

2875635 (E.D. Cal. June 24, 2014) (finding that while former CCP 580b did not wipe 

out borrower’s deficiency, borrowers could nevertheless sue servicer for misleading 

credit reporting agencies by failing to explain that an outstanding debt is not subject 

to a deficiency judgment in court); Johnson v. Wells Fargo Home Mortg., Inc., 2013 

WL 7211905 (C.D. Cal. Sept. 13, 2013) (same). 
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right of redemption.” CCP § 729.010(a). If, in other words, the 

foreclosing entity does not seek a deficiency judgment against the 

foreclosed upon borrowers, then the borrowers are not entitled to a 

right of redemption. Here, borrower alleged her home was improperly 

foreclosed upon without allowing her a right of redemption. In a 

previous bankruptcy filed by borrower’s husband, the court ordered 

borrowers to make both monthly mortgage payments and protection 

payments to servicer. Ultimately, borrowers paid servicer more than 

$100,000 this way, “post-judgment, [and] for which [borrower] received 

no offset or credit.” Borrower alleged these payments “created a 

deficiency” and consequently provided her with a right of redemption, 

which servicer denied her. The court disagreed. Servicer never sought 

a deficiency from borrower—it “looked only to the property to satisfy 

[borrower’s] obligations.” This does not give rise to a statutory right of 

redemption as borrower argued. Nor was there an equitable set-off. 

Unlike the borrowers in Birman v. Loeb, 64 Cal. App. 4th 502 (1998), 

which borrower cited, this borrower had not won a judgment (including 

attorney’s fees and costs) against servicer before foreclosure. Having 

won the judgment, borrowers in Birman were “both a creditor and a 

debtor of [servicer].” Here, by contrast, “the issue of an equitable setoff 

simply does not arise.” The Court of Appeal affirmed the trial court’s 

grant of a demurrer to borrower’s redemption-based cause of action. 

Servicer’s Summary Judgment Motion Denied on Breach of 

Contract Claim 

Morris v. Bank of Am., No. 34-2014-00163806-CU-OR-GDS (Cal. 

Super. Ct. Sacramento Cnty. Mar. 13, 2015): Breach of contract claims 

require borrowers to show, inter alia, the existence of an enforceable 

contract and damages. Relevant to the contract element, a novation is 

a “complete substitution of agreements that entirely extinguishes the 

first [contract,]” and any breach claim based on the first contract. By 

comparison, a modification changes or extinguishes “only portions” of 

the original agreement. Damages are measured by the “detriment 

proximately caused [by the breach], or which, in the ordinary course of 

things, would be likely to result [from the breach].” Here, borrower 

alleged she obtained a permanent modification from her servicer. She 
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could not notarize the final documents, however, because servicer had 

misspelled her last name. Over the next three years, servicer accepted 

modified payments and promised to correct the clerical error, but never 

did. Eventually, servicer began rejecting payments and cancelled the 

modification due to borrower’s failure to notarize the final documents. 

Borrower sued servicer for breach of the modification and, as part of 

the resulting settlement agreement, servicer provided borrower with a 

new permanent modification—four years after her first agreement. In 

the current suit, borrower continues to allege breach of the first 

modification agreement, claiming damages of accrued arrearages and 

fees, attorney’s fees, “costs of saving the property,” and ruined credit. 

Servicer moved for summary judgment, alleging: 1) that the new 

modification agreement constituted a novation of the first modification, 

forestalling borrower’s attempt to base her breach claim on the first 

modification; and 2) that because the terms of the new modification are 

more advantageous than the terms of the first modification, borrower 

can not claim damages stemming from a breach of the first 

modification. The court rejected both arguments. First, the court 

looked to the plain language of the new modification agreement, which 

identified itself repeatedly as a “modification,” not a novation of any 

pre-existing agreement. Further, that borrower may have received 

additional consideration for this new modification does not 

automatically render the agreement a novation, and servicer cites no 

supporting authority for this argument. Second, to show borrower 

could not possibly claim damages resulting from servicer’s breach of 

the original modification, servicer had to demonstrate that the breach 

did not “deprive [her] of any savings or other benefits more valuable 

than the [amount] servicer contends inhere in the [new] modification.” 

Since it is possible borrower could have avoided the accrued arrearages 

and costs associated with a four-year delay in obtaining a modification, 

and benefited from more beneficial loan terms by refinancing or 

obtaining an additional modification after the first modification, 

servicer has not met its burden. Additionally, borrower alleges other 

damages besides accrued arrearages and costs (which may, as servicer 

alleges, be offset by a more favorable new modification). She also 
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alleges costs of saving her home and damaged credit. The court 

therefore denied servicer’s summary judgment motion.      

Potential TPP Claims Accrued Before Wigod, West, Corvello 

In re Goldstein, 526 B.R. 13 (B.A.P. 9th Cir. 2015): All the assets of 

the debtor, including legal claims existing at the time of the petition, 

belong to the bankruptcy estate. Thus, if the debtor fails to schedule an 

asset such as a potential cause of action, that asset continues to belong 

to the bankruptcy estate and does not revert to the debtor after 

discharge. “[G]enerally, a cause of action accrues . . . when the 

wrongful act is done and the obligation or the liability arises, but it 

does not accrue until the party owning it is entitled to begin and 

prosecute an action thereon.” Here, debtors entered into a TPP 

agreement with their servicer and complied with the TPP terms. After 

borrower’s first three payments, servicer did nothing: it neither 

granted a permanent modification, nor did it deny a modification. After 

continuing their TPP payments for several months, debtors finally 

filed a chapter 7 bankruptcy to prevent the looming foreclosure. 

Debtors did not list any potential causes of action against their 

servicer in their bankruptcy schedule. Two years after their 

bankruptcy discharge, debtors sued their servicer for TPP-related 

fraud and contract claims. The bankruptcy court granted the 

bankruptcy trustee’s motion to approve the settlement agreement with 

servicer related to debtors’ TPP claims. In so deciding, the bankruptcy 

court found that debtors’ TPP claims accrued pre-petition. As such, the 

money from the settlement would become part of the bankruptcy 

estate rather than be paid to debtors individually. The Bankruptcy 

Appellate Panel (BAP) of the Ninth Circuit agreed with the bankruptcy 

court. First, the court rejected debtors’ argument that their claims did 

not accrue until servicer’s official denial of a permanent modification, 

which occurred after the bankruptcy was filed. Rather, it was servicer’s 

failure to comply with the TPP language by not offering a permanent 

modification that triggered debtors’ TPP-based claims. Second, debtors 

argued they lacked a colorable claim until California courts recognized 

TPP-related causes of action—which occurred after their bankruptcy 

filing. Up until that point, courts had been rejecting TPP related 
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contract and fraud claims; only West v. JP Morgan Chase Bank, 214 

Cal. App. 4th 780 (2013) and Corvello v. Wells Fargo, N.A., 728 F.3d 

878 (9th Cir. 2013) made TPP-based claims realistically possible. The 

court rejected this argument as well. Those cases relied on existing 

state law to conclude that servicers must offer permanent 

modifications upon a borrower’s successful completion of a HAMP TPP. 

While the cases certainly made it more likely debtors would prevail on 

any TPP-related claims, they “did not create new legal rights” that 

made TPP claims possible. The court therefore affirmed the 

bankruptcy court’s approval of the settlement agreement.     

“Complete” Application; Borrower’s Request for Loan 

Modification Triggers Servicer’s Obligation to Provide SPOC; 

Representatives’ Inability to Perform SPOC Duties Gives Rise 

to Claim; Post-Foreclosure HBOR Claim for Injunctive Relief 

Construed as Wrongful Foreclosure Claim; Tender Evidence 

Munguia v. Wells Fargo Bank, N.A., 2015 WL 1475996 (C.D. Cal. 

Mar. 30, 2015): HBOR’s dual tracking protections only apply to a 

borrower’s “complete” first lien loan modification application. Here, 

borrower alleged she submitted a modification application to servicer, 

and timely complied with every request for further documentation. 

Servicer representatives told borrower her application was under 

review, but then foreclosed. In defending borrower’s dual tracking 

claim, servicer argued she never submitted a “complete” application, as 

evidenced by her continual need to update her application. The court 

disagreed, finding: 1) borrower pled she complied with every additional 

document request in the time specified by servicer; 2) servicer 

acknowledged that her application was under review several times; 

and 3) borrower pled she submitted her application and additional 

documents before the foreclosure sale date. “Taken together, these 

allegations suggest that [borrower] submitted a timely and complete 

loan modification application.” Borrower’s dual tracking claim survived 

the MTD.   

HBOR requires servicers to provide a single point of contact (SPOC) 

“[u]pon request from a borrower who requests a foreclosure prevention 
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alternative.” CC § 2923.7(a). Here, borrower alleged she requested a 

foreclosure prevention alternative and that none of the assigned 

representatives could perform their SPOC duties. Servicer argued that 

because borrower failed to affirmatively request a SPOC, not just a 

foreclosure prevention alternative, servicer was under no duty to 

appoint a SPOC, according to a strict reading of the statute. The court 

disagreed, siding with the majority of courts that have found that a 

borrower is entitled to a SPOC as soon as he or she requests a 

foreclosure prevention alternative. The court declined to grant 

servicer’s MTD borrower’s SPOC claim on this basis. 

SPOCs may be a “team” of people, or an individual, and must facilitate 

the loan modification process and document collection, possess current 

information on the borrower’s loan and application, and have the 

authority to take action, like stopping a sale. Here, borrower alleged 

that at least five different representatives handled her case, in 

addition to the repeated transfers to other representatives within 

different servicer departments. She was also told multiple times that 

her application was lost, misplaced, or was being handled by a 

different representative. The court found “these allegations . . . 

consistent with a failure to assign [borrower] a SPOC with the ‘ability 

and authority to stop foreclosure proceedings when necessary’” and 

denied servicer’s MTD.   

Pre-sale, HBOR provides borrowers a private right of action to enjoin a 

servicer from foreclosing. Post-sale, borrowers may recover actual 

economic damages “resulting from” material violations of specific 

HBOR provisions. CC § 2924.12(b). Here, the sale has already 

occurred, but borrower asserted dual tracking and SPOC violations—

both of which survived the MTD—seeking declaratory relief to “enjoin 

[servicer] from ‘taking possession of the property,’” rather than for 

damages. The court construed these causes of action as one for 

wrongful foreclosure “to the extent that [borrower] seeks to set aside 

the completed sale of the property.”  

Borrowers bringing wrongful foreclosure claims must tender the 

amount due on their loan. Here, borrower called a servicer 
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representative on the day of the scheduled foreclosure sale to inform 

him that her brother was “on standby” at one of servicer’s branch 

offices, ready to payoff borrower’s arrearage to stop the sale. She 

confirmed the amount required to cure the arrearage with the 

representative. Borrower was then transferred to a servicer attorney 

who hung up on her. She was never given enough information to allow 

her brother to make the arrearage payment and her home was sold. 

Servicer argued that the amount due at the time of the foreclosure was 

well above what servicer quoted borrower. Her contention that her 

brother was on standby to tender the amount specified by the servicer 

representative “is entirely consistent with the tender requirement.” 

The court denied servicer’s MTD borrower’s wrongful foreclosure claim 

(as it was construed by the court, see above). 

 

 

Permanent Modification Did Not Reflect Terms Contemplated 

in TPP: Viable Fraud, Promissory Estoppel, and Good Faith & 

Fair Dealing Claims 

Fernandez v. Bank of Am., 2015 WL 1456748 (C.D. Cal. Mar. 30, 

2015): Fraud claims require borrowers to show: 1) defendant’s 

misrepresentation; 2) defendant’s awareness of the false nature of the 

misrepresentation; 3) defendant’s intent to induce borrower’s reliance; 

4) borrower’s reliance; and 5) damages. Here, borrower’s TPP 

agreement stated that successful completion of the TPP would result in 

“a permanent reduction of your principal balance . . . and of your 

interest rate to 2.15%.” It also noted that exact terms may change 

based on the borrower’s activity “during the TPP.” The permanent 

modification offered by servicer, however, differed “vastly” from the 

terms outlined in the TPP. After five years, for example, the interest 

rate skyrocketed past 2.15%, rendering payments unaffordable. 

Borrower alleged in her fraud claim that servicer misrepresented that 

the terms of the permanent modification would “not substantially 

differ” from the TPP. The court rejected servicer’s argument that no 



528 

 

misrepresentation was made because the terms of the permanent 

modification terms could change, as agreed to in the TPP. Rather, the 

court inferred “that the interest rate would be 2.15%, or lower” if 

borrower complied with the TPP terms. And even if the permanent 

terms could change, the TPP does not contemplate that they would 

change so much as to make payments unaffordable. The court also 

found sufficient detrimental reliance, as borrower would have rejected 

the TPP offer had she known it would lead to an unsupportable 

modification. The TPP payments themselves, and the time and effort it 

took to participate in the TPP, properly allege damages. Borrower’s 

fraud claim survived the MTD. Borrower’s promissory estoppel claim, 

based on the same fact pattern and nearly the same claim elements, 

also survived the MTD. 

The implied covenant of good faith and fair dealing is read into every 

contract and prevents one party from depriving the other of the 

benefits imparted by the contract. Here, borrower alleged that 

servicer’s failure to offer a permanent modification with terms similar 

to the TPP agreement deprived her of the opportunity to benefit of both 

the TPP and the permanent modification. The court agreed: borrower 

sufficiently pled compliance with the TPP, and that the TPP explicitly 

stated the principal balance and interest rate would both decrease. 

This language, taken together with the purpose of a loan modification 

—to make a mortgage more affordable—led the court to find a viable 

good faith and fair dealing claim. The court denied servicer’s MTD.   

Viable CC 2924.10 Claim; Pleading Standards for CC 2924.17 

Claim 

Gardner v. Nationstar Mortg., 2015 WL 1405539 (E.D. Cal. Mar. 

26, 2015): HBOR requires servicers to acknowledge a borrower’s 

modification application within five business days of receipt, to 

describe the loan modification process, and to request any missing 

documents. CC § 2924.10. Here, borrower alleged he submitted two 

applications over two years, neither of which his servicer 

acknowledged. The court found a viable CC 2924.10 claim and denied 

servicer’s MTD.   
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Recorded, foreclosure-related documents must be “accurate and 

complete and supported by competent and reliable evidence.” CC 

2924.17. Here, borrower alleged two flaws of a recorded NTS. First, a 

company not registered with the California Secretary of State recorded 

the NTS. Second, the NTS was executed more than a year and half 

before it was recorded. Borrower claimed these defects demonstrated 

that the NTS “is not reliable.” While it did not elaborate, the court 

found that borrower had not alleged enough facts to support a CC 

2924.17 claim and granted the MTD. 

Contractually Unable to Modify Loan, Servicer Encouraged 

Five-Year, Unsuccessful Application Process: Viable Fraud, 

Negligent Misrepresentation, IIED Claims  

Pulley v. Wells Fargo Bank, 2015 WL 1393417 (N.D. Cal. Mar. 26, 

2015): To bring a fraudulent misrepresentation claim, borrowers must 

allege: 1) a misrepresentation; 2) knowledge of falsity; (3) intent to 

defraud; 4) justifiable reliance; and 5) resulting damage. An allegation 

of fraud must specifically state the time, place, and content of alleged 

fraudulent representations, as well as the identities of the parties. 

Here, borrower identified multiple calls from named servicer 

representatives, all encouraging him to extend his default to qualify for 

a permanent loan modification. Five years later, after 14 failed 

applications, servicer finally notified borrower it never possessed 

contractual authority to modify his loan, rendering borrower’s 

applications, countless hours and resources spent compiling those 

applications, resulting credit damage, and severe emotional stress all 

for naught. The court found a viable fraud claim. Borrower did not 

plead, as servicer contended, that servicer fraudulently promised a 

loan modification and never delivered. Rather, borrower pled servicer’s 

promise was fraudulent because it could not possibly provide a 

modification, and it knew about the contractual limitations when it 

made the promise. Further, borrower relied on servicer’s 

representations to his detriment, continuing to apply for modifications 

for five years. Borrower suffered damages in continuing late fees and 

interest, attorneys’ fees, “loss of reputation and goodwill, destruction of 

credit, severe emotional distress, loss of appetite, frustration, fear, 
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anger, helplessness, nervousness, anxiety, sleeplessness, sadness, and 

depression.” The court therefore denied servicer’s motion to dismiss 

borrower’s fraud claim.  

Some courts require borrowers to show their servicer owed them a duty 

of care to bring a negligent misrepresentation claim. Generally, banks 

owe no duty to borrowers within a typical lender-borrower 

relationship. Here, borrower asserted his servicer repeatedly 

encouraged him to submit modification applications, and to frequently 

supplement his existing applications. As it has recently held in 

previous cases, this court found that once the servicer processed 

borrower’s application(s), “even encourag[ing] him to reapply, and 

requested additional information from him on numerous occasions over 

the course of five years,” servicer owed borrower a duty of care. 

Specifically, servicer should have timely informed borrower that it was 

contractually prevented from granting him a loan modification. Having 

established a duty, the court pointed to borrower’s successful fraud 

claim (above, requiring largely the same elements as a negligent 

misrepresentation claim), and denied servicer’s motion to dismiss 

borrower’s negligent misrepresentation claim. 

Intentional infliction of emotional distress (IIED) claims require 

borrowers to demonstrate: 1) servicer’s outrageous conduct; 2) intended 

to cause emotional distress (or was conducted with reckless disregard); 

3) leading to borrower’s severe emotional suffering; 4) actually and 

proximately caused by servicer’s conduct. Here, borrower alleged that, 

beyond referring his home to foreclosure, servicer dragged out an 

ultimately unsuccessful modification process for five years, repeatedly 

denying borrower and then encouraging him to re-apply, all while 

knowing it lacked contractual authority to modify borrower’s loan. 

Borrower consequently suffered “confusion, frustration, fear, anguish, 

nervousness, helplessness, anxiety, shock, humiliation, and shame.” 

The court found these allegations stated a viable IIED claim and that 

servicer’s conduct could be construed as “outrageous,” going beyond the 

usual foreclosure process. It therefore denied servicer’s motion to 

dismiss borrower’s IIED claim. 
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Servicer Fails to Follow Local “Meet and Confer” Rule  

Aguilar v. Ocwen Fin. Corp., 2015 WL 1345279 (C.D. Cal. Mar. 24, 

2015): Courts have discretion to refuse to consider a party’s motion if 

the motion does not comply with local court rules. Local Rule 7-3 in the 

federal Central District of California requires parties to “meet and 

confer.” These conferences “shall take place at least seven days prior to 

the filing of [a] motion,” “preferably in person.” Here, servicer claimed 

it attempted to “meet and confer” only two days prior to filing a motion 

to dismiss borrowers’ complaint. Further, the “attempt” was only an 

email notifying borrowers’ counsel that servicer intended to file the 

motion. The court found servicer to have clearly violated Local Rule 7-

3, both in its timing of the pre-filing conference, and in failing to 

comply with the “intent” of the rule—“promoting the resolution of 

disputes without requiring the intervention of the Court.” The court 

denied servicer’s MTD.        

Pleading Requirements for Damages Element of Fraud Claim 

Johnson v. Bank of Am., 2015 WL 1387478 (N.D. Cal. Mar. 24, 

2015): A fraudulent misrepresentation claim requires: 1) a 

misrepresentation; 2) servicer’s knowledge of falsity; (3) intent to 

defraud; 4) borrower’s justifiable reliance; and 5) resulting damage. 

Over four years, borrower submitted multiple modification 

applications, responded to servicer’s duplicative document requests, 

and repeatedly received contradictory information from multiple 

SPOCs regarding the status of her applications. Servicer 

representatives misstated to her on multiple occasions that her 

applications were “complete,” and after each instance, she was later 

told her application did not exist, or was denied a modification based 

on failure to provide requested documents. The court had previously 

found that these allegations state a viable fraud claim, and that 

borrower had adequately pled damages of initiated foreclosure, accrued 

fees and overcharges, attorney’s fees, and a growing arrearage that 

could have been prevented had borrower pursued other foreclosure 

alternatives besides a modification. The court granted borrower leave 

to add damage allegations related to this last assertion—specifically, 
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that borrower could have pursued reinstatement, refinancing, or short 

sale options, but did not, relying on servicer’s assurances that her 

“complete” applications were being evaluated. The court found 

borrower’s additional damage allegations sufficient and again denied 

servicer’s MTD her fraud claim. 

Extending Corvello & Chavez: Servicer Equitably Estopped 

from Using Statute of Frauds to Defend Implied Contract 

Claim; “Debt Collector” under FDCPA; “Consumer Debt” under 

Rosenthal Act Includes Residential Mortgage Loans 

Tirabassi v. Chase Home Fin. LLC, 2015 WL 1402016 (C.D. Cal. 

Mar. 24, 2015): Implied contract claims require borrowers to plead the 

same elements as a contract claim (contract, borrower’s performance, 

servicer’s breach, damages), but the contract in question is formed by 

the parties’ actions, rather than verbally or in writing. Servicers may 

defend against implied contract claims by asserting the statute of 

frauds, which requires agreements dealing with real property to be 

memorialized in writing, signed by the contracting parties. Borrowers 

may in turn invoke the doctrine of equitable estoppel to prevent a 

servicer from successfully arguing a statute of frauds defense. For 

equitable estoppel to apply, the borrower must show: 1) the servicer 

(the party to be estopped from using the statute of frauds) must be 

“apprised of the facts”; 2) servicer must have intended that its conduct 

be acted upon; 3) borrower must have been “ignorant of the true state 

of facts”; and 4) borrower must have detrimentally relied upon 

servicer’s conduct. Here, borrower entered into a TPP agreement with 

his servicer. (It is unclear from the opinion whether this was a HAMP 

TPP or a proprietary agreement.) The TPP stated that if borrower 

successfully complied with its terms and made three TPP payments, 

servicer “will send” borrower a permanent modification. Borrower 

completed the three payments and servicer did not respond. Borrower 

continued making TPP payments for over a year, all of which servicer 

accepted. Before transferring the servicing rights to borrower’s loan, 

however, servicer began rejecting the TPP payments. Borrower alleged 

that in accepting additional TPP payments after the original TPP 

period had expired, servicer created an implied contract to 
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permanently modify his loan. Servicer asserted the statute of frauds 

defense, arguing that an agreement to permanently modify a loan 

must be made in writing, and this implied contract was not. The court 

found, however, that borrower had successfully asserted the doctrine of 

equitable estoppel to prevent servicer’s statute of frauds defense. In 

doing so, the court relied on Chavez v. IndyMac Mortgage Services, 219 

Cal. App. 4th 1052 (2013), where borrowers entered into a TPP and 

continued making modified payments after servicer sent permanent 

modification documents and borrower signed and mailed them to 

servicer. Servicer accepted modified payments for a time, before 

rejecting them and initiating foreclosure. The Chavez court found that 

mailing the permanent modification agreement to borrowers, and 

accepting their payments afterwards “suggested that [servicer] 

‘intended to stand by the agreement.’” Here, by comparison, servicer 

never mailed borrowers a permanent modification offer. 

Acknowledging that his point seemingly distinguishes Chavez from the 

present case, the court continued: “[b]ut in light of . . . Corvello v. Wells 

Fargo Bank, 728 F.3d 878 (9th Cir. 2013), the Court finds Chavez 

persuasive.” Specifically, Corvello made clear that if a servicer offers a 

borrower a TPP agreement similar to the one at issue here, promising 

to permanently modify the loan if borrower complies with the TPP, and 

if borrower successfully completes the TPP, then the servicer must 

either offer a permanent modification or notify the borrower that he or 

she is ineligible. Here, servicer breached its affirmative obligation, 

established by the TPP and Corvello, to offer a modification. Servicer 

was clearly aware of the TPP agreement and of its own acceptance of 

continued TPP payments, and borrower detrimentally relied on 

servicer’s continued acceptance of payments by continuing to tender 

the payments. The court therefore denied servicer’s MTD borrower’s 

implied contract claim, finding servicer was equitably estopped from 

invoking the statute of frauds defense. 

Under the federal Fair Debt Collections Practices Act (FDCPA), a “debt 

collector” is “any person who uses any instrumentality of interstate 

commerce or the mails in any business the principal purpose of which 

is the collection of any debts.” Generally, creditors collecting their own 
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debts, including mortgage servicers, do not qualify as “debt collectors.” 

If an assignee of a mortgage loan purchases the loan when it is in 

default, however, that assignee entity is considered a “debt collector” 

because it knew it would be attempting to collect borrower’s debt, so 

collecting the debt is the entity’s acknowledged “principal purpose.” 

Courts have also found that entities that treat a loan as if it were in 

default, regardless of the loan’s actual status, may also be considered 

“debt collectors.” Here, borrower entered into a TPP agreement with 

his servicer. The TPP stated that if borrower successfully complied 

with its terms and made three TPP payments, servicer “will send” 

borrower a permanent modification. Borrower completed the three 

payments and servicer did not respond. Borrower continued making 

TPP payments for over a year, all of which servicer accepted. Before 

transferring the servicing rights to borrower’s loan, however, servicer 

began rejecting the TPP payments. The new servicer similarly rejected 

borrower’s TPP payments and refused to modify the loan. Borrower 

alleged that both the transferor and transferee servicers were “debt 

collectors” under the FDCPA because they both treated the loan as if it 

were in default by rejecting TPP payments. The court agreed, denying 

both servicers’ MTD borrower’s FDCPA claims. 

California’s Rosenthal Act prevents unfair debt collection practices 

related to “consumer debt:” “money, property or their equivalent, due 

or owing or alleged to be due or owing from a natural person by reason 

of a consumer credit transaction.” Here, borrower alleged that 

servicer’s failure to permanently modify his loan in compliance with 

his TPP agreement, rendered the TPP—and his payments—an unfair 

debt collection practice. California courts are split on whether 

mortgage loans qualify as “consumer debts” under the Rosenthal Act. 

All the courts that have found a loan does not constitute “consumer 

debt” have based their reasoning on other decisions finding that 

foreclosure activities do not constitute “debt collection.” After citing “a 

difference between a foreclosure sale and a [servicer’s] pre-foreclosure 

communications regarding a residential loan that has come into 

default,” this court found that mortgage loans are “not categorically 

excluded from the Rosenthal Act.” And since this borrower’s claim 
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relates to servicer’s treatment of his TPP agreement—the servicing of 

the loan, not foreclosure—the claim survived servicer’s MTD.    

Federal Question Jurisdiction  

Park v. Bank of Am., 92 F. Supp. 3d 976 (S.D. Cal. 2015): Federal 

courts exercise original jurisdiction over “all civil actions arising under 

[federal] law.” The “mere mention” of a federal law does not, however, 

automatically bestow federal subject matter jurisdiction. “A claim 

arises under federal law ‘only if it involves a determination respecting 

the validity, construction, or effect of such a law and the result of the 

action depends on that determination.’” Here, borrowers brought state 

common law claims and HBOR claims against their servicer, some of 

which were based on servicer’s failure to permanently modify their 

loan after they successfully completed a HAMP TPP. Servicer removed 

the case to federal court, asserting that borrowers’ claims arose “from 

various federal statutes and programs,” including the Troubled Asset 

Relief Program (TARP), which created the HAMP program. Servicer 

also alleged that borrower’s allegations regarding unlawful credit 

reporting and debt collection implicitly invoked the federal Fair Credit 

Reporting Act and Fair Debt Collection Practices Act. The court 

disagreed, finding that state law “traditionally controls [borrowers’] 

causes of action.” Additionally, because there is no federal private right 

of action under HAMP, servicers cannot claim that HAMP-related 

state causes of action give rise to federal jurisdiction. Accordingly, the 

court found removal improper and remanded the case. 

Dual Tracking: “Fair Opportunity to be Evaluated”; 

Distinguishing Forbearance Agreement from TPP in Corvello; 

Fraud Claim Based on SPOC’s Sale Date Misrepresentation  

Johnson v. Aurora Bank, FSB, 2015 WL 1306466 (N.D. Cal. Mar. 

23, 2015): Servicers may not move forward with foreclosure while a 

borrower’s complete, first lien loan modification is pending. Servicers 

are under no obligation, however, to review a subsequent application if 

a previous application was already evaluated, or “afforded a fair 

opportunity to be evaluated.”  CC § 2923.6(g). Here, borrower began 
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applying for a modification with her original servicer. Before making a 

determination on borrower’s application, the original servicer 

transferred servicing. Transferee servicer recorded an NTS but 

continued to work with borrower on her modification application. In 

early 2013 (after HBOR became effective), transferee servicer denied 

borrower’s application for failure to submit all the requested 

documents. Borrower alerted servicer she had in fact submitted 

everything servicer had requested, and servicer acknowledged its 

mistake, agreeing to continue its evaluation of her application. After 

acknowledging her application as “complete,” but not making a 

determination on it, transferee servicer foreclosed on borrower’s home. 

Servicer argued borrower’s dual tracking claim failed because she 

already had a “fair opportunity” to be evaluated for a modification with 

her original servicer and with itself, the transferee, which denied her 

application. Borrower argued that servicer’s denial did not signify that 

borrower was afforded a “fair opportunity” to be evaluated. The denial 

was based on servicer’s admittedly erroneous finding that borrower 

had not submitted all documents (potentially unfair), and the denial 

was not based on the merits of her application (not a real opportunity 

for evaluation).65  The court therefore denied servicer’s MTD 

borrower’s dual tracking claim.  

Breach of contract claims require borrowers to demonstrate: a contract, 

borrower’s performance, servicer’s breach, and damages. Here, 

borrower alleged servicer entered into a “Foreclosure Alternative 

Agreement” (FAA), essentially a forbearance agreement, where 

servicer agreed not to pursue foreclosure while the borrower made 

timely FAA payments. The FAA explicitly provided that at the 

expiration of the agreement, borrower must cure the arrearage by 

either paying it, or by entering a “Cure Method” (i.e., a loan 

modification). Borrower’s failure to cure or to enter a Cure Method 

would allow servicer to pursue foreclosure. Borrower made all required 

payments under the FAA. At the agreement’s expiration, servicer 

                                            
65 The same borrower has another pending case before the court, Johnson v. Bank of 

Am., 2015 WL 351210 (N.D. Cal. Jan. 23, 2015). There, the court arrived at the same 

conclusion based on a different servicer’s conduct. See summary of this case, above. 
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instructed borrower to continue making FAA payments and servicer 

would in turn continue to review borrower’s pending modification 

application. Borrower continued making payments until months later, 

when servicer refused to accept them. Servicer then transferred 

servicing rights to another servicer, but remained the beneficiary. On 

the original servicer’s (and beneficiary’s) instruction, the transferee 

servicer recorded an NTS. Borrower alleged that this NTS breached 

the FAA and subsequent, verbal, Cure Method agreement. Servicer 

argued that this subsequent agreement to continue reviewing borrower 

for a modification in exchange for further FAA payments was not a 

“Cure Method,” and that under the FAA’s plain terms, it could 

continue pursing foreclosure after the FAA’s expiration. The court 

agreed, distinguishing the FAA from the Trial Period Plan (TPP) at 

issue in Corvello v. Wells Fargo Bank, 728 F.3d 878 (9th Cir. 2013). In 

Corvello, the TPP agreement clearly stated that a borrower’s 

compliance triggered the servicer’s contractual duty to provide the 

borrower with a permanent modification. This court interpreted 

Corvello as the Ninth Circuit giving clear “instruction that only a very 

clear promise to provide a loan modification in a forbearance 

agreement will give rise to breach of contract.” Since this FAA did not 

contain similar language to the TPP in Corvello, the court rejected 

borrower’s contract claim, even though borrower did not allege servicer 

breached the FAA by failing to offer a modification, as borrowers did in 

Corvello. Instead, this borrower alleged it was servicer’s recording of 

the NTS that breached the FAA and the subsequent agreement to 

continue the FAA. The court did not address this distinction. The court 

also rejected borrower’s assertion that the subsequent verbal 

agreement to continue the FAA constituted a contract: the FAA 

contained an integration clause specifically prohibiting verbal 

amendments to the contract. The court granted servicer’s MTD 

borrower’s contract claim.   

To assert intentional misrepresentation, a type of fraud claim, a 

borrower must show, inter alia, 1) a false representation; 2) on which 

borrower justifiably relied; and 3) damages. Additionally, borrowers 

must plead fraud claims with specificity. In the foreclosure context 
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(involving mostly corporate defendants) specificity has come to include: 

“the names of the persons who made the [misrepresentations], their 

authority to speak, to whom they spoke, what they said or wrote, and 

when it was said or written.” Here, borrower alleged her SPOC, which 

she referred to by name, assured her on two occasions, including the 

day of the foreclosure sale, that the sale would not occur because her 

modification application was still under review. Relying on this 

misrepresentation, borrower did not pursue a deed-in-lieu, refinancing, 

selling the property herself, or reinstating her loan. After the property 

sold, her SPOC wrote to borrower that his misrepresentations 

regarding the sale were “an oversight.” The court found that these 

allegations sufficiently stated an intentional misrepresentation claim 

with the required level of specificity. It met the “who, what, where, and 

when” standard, and the misrepresentation was “material” because it 

“directly impacted” borrower’s decision not to take measures to stop 

the sale. And not only did the SPOC’s assurance that the sale would 

not occur lead borrower to rely on that promise and not pursue 

alternatives, but the fact that he assured her that her modification 

application was still under review also reassured her there was not a 

need to pursue those alternatives. The court denied servicer’s MTD 

borrower’s intentional (and negligent) misrepresentation claims.  

A SPOC “Team” Must Still Perform Statutory Duties; Novel 

Good Faith & Fair Dealing Claim Requires Further Briefing   

Hernandez v. Specialized Loan Servicing LLC, 2015 WL 1401784 

(C.D. Cal. Mar. 23, 2015): HBOR requires servicers to provide 

borrowers with a “single point of contact,” or SPOC, during the loan 

modification process. SPOCs may be an individual or a “team” of 

people and have several responsibilities, including: facilitating the loan 

modification process and document collection, possessing current 

information on the borrower’s loan and application, and having the 

authority to take action, like stopping a sale. Importantly, each 

member of a SPOC team must fulfill these responsibilities to comply 

with the statute. Here, borrower was “bounced” between SPOC team 

members, frequently receiving conflicting information and requests for 

duplicative information and documents she had previously submitted 
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to other team members. She also had trouble contacting team members 

who were familiar with her file. The court found this alleged a viable 

SPOC claim and dismissed servicer’s MTD. 

The implied covenant of good faith and fair dealing is read into every 

contract and prevents one party from depriving the other of the 

benefits imparted by the contract. Here, borrower alleged servicer 

breached the covenant as applied to her deed of trust (DOT), which 

specified: “All rights and obligations contained in this [DOT] are 

subject to any requirement and limitations of Applicable Law.” 

Specifically, borrower alleged servicer breached that provision by 

violating HBOR’s SPOC statute, the “applicable law.” Addressing this 

(apparently) novel argument, the court asked the parties for further 

briefing on the question: does a “generic ‘follow applicable law’ 

provision . . . support an implied covenant claim in this scenario”?  

Alleging the Existence of a Contract; Dual Tracking: “Material 

Change in Financial Circumstances,” “Complete” Application; 

Viable Good Faith & Fair Dealing Claim based on DOT  

Dias v. JP Morgan Chase NA, 2015 WL 1263558 (N.D. Cal. Mar. 19, 

2015): Breach of contract claims require borrowers to show, inter alia, 

the existence of an enforceable contract. Borrowers can either attach 

the contract to their complaint or plead pertinent aspects of the 

contract “verbatim.” Here, borrowers alleged they entered into a 

permanent modification with servicer. When borrowers tried to make 

their first payment, however, servicer rejected the payment and 

instructed borrowers to reapply for a modification. Rather than plead a 

breach of contract claim based on the alleged permanent modification, 

borrowers pointed to their deed of trust (DOT), which provided: 

“Lender may return any payment or partial payment if the payment or 

partial payments are insufficient to bring the Loan current.” Borrowers 

alleged that servicer’s rejection of their first modified payment 

breached this clause in the DOT, since that payment would have 

brought their loan current under the modification. And even though 

borrowers did not attach the DOT to the complaint, they quoted the 

contract language verbatim (as evidenced by a comparison to the DOT 



540 

 

provided by servicer). The court denied servicer’s MTD borrowers’ 

breach of contract claim based on a failure to allege the existence of a 

contract. 

Under HBOR, a servicer is not obligated to consider a borrower’s 

modification application if it considered a previous application. If a 

borrower can show she “documented” and “submitted” a “material 

change in financial circumstances” to servicer, however, dual tracking 

protections can reignite and protect the borrower while that 

subsequent application is pending. CC § 2923.6(g). Here, borrowers 

alleged servicer rejected their first payment under a permanent 

modification, instructing them to reapply. Borrowers did so, also noting 

a $2,000 per month decrease in income. With this new modification 

pending, servicer recorded an NTS. The court concluded that borrowers 

sufficiently alleged a material change in financial circumstances, but 

also found servicer’s solicitation of another application critical. It 

signified that borrowers were likely not reapplying for the purpose of 

delay, “which [§] 2923(g) is designed to protect against.” The court 

denied servicer’s MTD borrower’s dual tracking claim.   

Only “complete” applications receive dual tracking protections, and 

servicers determine what constitutes “completeness.” CC § 2923.6(h). 

Here, servicer alleged its denial of borrower’s modification application 

for lack of documents necessarily means that borrowers did not submit 

a “complete” application, and their dual tracking claim therefore fails. 

The court strongly disagreed. “Given this argument, [servicer’s] 

interpretation of the statute appears to be that [it] does not apply if, in 

hindsight, [servicer] consider[s] a [borrower’s] application to be 

incomplete. This is a misguided interpretation as it puts [the servicer] 

in control of when the statute applies.” Additionally, servicer was in 

possession of borrower’s application when it recorded the NTS—it 

should have evaluated whether it required further documentation 

before recoding the NTS, and it did not. It would be unfair to allow 

servicer to declare, months after recording the NTS, that the 

application is incomplete and the dual tracking statute does not apply. 

Because borrowers believed their application complete when servicer 
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recorded the NTS, they have stated a viable dual tracking claim. The 

court denied servicer’s MTD.  

 The implied covenant of good faith and fair dealing is read into every 

contract and prevents one party from depriving the other of the 

benefits imparted by the contract. Here, borrowers alleged they were 

current on their mortgage when they requested a modification from 

their servicer. A servicer representative instructed them to become 

delinquent on their mortgage; that was the only way they could obtain 

a modification. Additionally, the representative told borrowers that 

servicer would not foreclose, even if borrowers missed payments, while 

a modification application was pending. Servicer, then, prohibited 

borrowers from the benefits in their deed of trust. The court found that 

borrowers had sufficiently alleged servicer had gone beyond merely 

informing borrowers about modifications. Servicer actually encouraged 

and/or instructed borrowers to become delinquent. The court therefore 

denied servicer’s MTD borrower’s good faith and fair dealing claim.    

Federal Jurisdiction: Amount in Controversy 

Vergara v. Wells Fargo Bank, 2015 WL 1240421 (C.D. Cal. Mar. 17, 

2015): A defendant may remove a state action to federal court based on 

diversity jurisdiction if the amount in controversy exceeds $75,000 and 

the claim(s) arise between citizens of diverse states. If the amount in 

controversy is unclear in the plaintiff’s complaint, the defendant bears 

the burden of proving, by a preponderance of the evidence (more likely 

than not), that the amount exceeds $75,000 and that removal is proper. 

Here, borrower’s complaint—alleging HBOR, good faith and fair 

dealing, negligent misrepresentation, and UCL claims, and seeking 

injunctive relief to halt the foreclosure—did not specify an amount in 

controversy. Servicer made two arguments as to why the amount 

exceeds $75,000, both of which failed. First, servicer argued that if 

borrower prevailed, he would take title to his home “without any 

encumbrances,” gaining at least the amount of the original loan, which 

far exceeded $75,000. The court disagreed that borrower sought 

unencumbered title to his home or “invalidation” of the loan. Instead, 

borrower seeks damages for the mishandling of his loan modification 
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efforts. Second, servicer argued that seeking an injunction puts the 

entire value of the home at issue. The court followed precedent and 

found that where a borrower seeks to temporarily enjoin a foreclosure 

sale “pending a loan modification,” the loan amount is not considered 

the amount in controversy. Because servicer failed to show that 

$75,000 was at issue, the court granted borrower’s motion to remand.     

Diversity Jurisdiction: Amount in Controversy 

Olmos v. Residential Credit Solutions, 92 F. Supp. 3d 954 (C.D. 

Cal. 2015): A defendant may remove a state action to federal court 

based on diversity jurisdiction if the amount in controversy exceeds 

$75,000 and the claim(s) arise between citizens of diverse 

states. Defendants bear the burden of showing that these requirements 

are met, and that removal is therefore proper. If the amount in 

controversy is not specified in the complaint, the defendant must show 

by a preponderance of the evidence (more likely than not) that the 

amount exceeds $75,000. Here, borrower brought state HBOR claims 

against his servicer and trustee, seeking injunctive relief and 

unspecified damages. In defending borrower’s motion to remand, 

servicer and trustee did not allege that borrower’s damages exceed 

$75,000; rather, they argued that in seeking injunctive relief, borrower 

put the entire value of the home at issue, exceeding $75,000. The court 

disagreed. In seeking an injunction to halt foreclosure until his loan 

modification application can be processed, borrower has not put the 

value of the home at issue. At most, he has put the amount it would 

cost servicer to evaluate his application and any lost interest on the 

loan during the evaluation. The servicer and trustee did not meet its 

burden and the court granted borrower’s motion to remand.  

Force-Placed Insurance (FPI): Viable Breach of Contract, Good 

Faith & Fair Dealing Claims; Viable UCL “Unfair” Prong Claim 

Based on Unsuccessful RESPA Claim  

Gomez v. Nationstar Mortg., LLC, 2015 WL 966224 (E.D. Cal. Mar. 

4, 2015): Breach of contract claims require borrowers to demonstrate: a 

contract, borrower’s performance or excused non-performance, 
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servicer’s breach, and damages. Here, borrowers alleged servicer 

breached their deed of trust (DOT) by improperly force-placing 

homeowner’s insurance while borrowers maintained a current 

homeowner’s insurance policy. Servicer later admitted it had force-

placed the insurance in error and attempted to reimburse borrowers. 

Due to the shortfall in the reimbursement, servicer’s continued 

accounting errors, and continued failure to fully correct the FPI issue, 

borrowers eventually ceased making mortgage payments, believing the 

payments were being improperly applied and/or held in an escrow 

account. Servicer argued borrower’s contract claim therefore failed 

because borrowers themselves breached the DOT by failing to make 

payments. The court disagreed: by its own admission, servicer 

breached the DOT by force-placing insurance when borrowers had an 

existing policy. Borrower’s subsequent breach of the DOT, “while 

relevant to the issue of damages, does not excuse [servicer’s] original 

breach.” The court denied servicer’s MTD borrowers’ breach of contract 

claim. Relatedly, the court also denied servicer’s MTD borrowers’ 

promissory estoppel claim based on the same DOT language; even 

though borrowers’ contract and promissory estoppel claims are 

mutually exclusive, borrowers may plead inconsistent claims under the 

federal rules of civil procedure.   

The implied covenant of good faith and fair dealing is read into every 

contract and prevents one party from depriving the other of the 

benefits imparted by the contract. Here, borrowers alleged servicer 

deprived them of the benefits under their deed of trust (DOT) by 

improperly force-placing homeowner’s insurance while borrowers 

maintained a current insurance policy. The DOT explicitly prohibits 

this practice. Additionally, borrowers alerted servicer of their current 

insurance policy multiple times. Servicer refused to accept their proof 

of insurance however, continuing to force-place insurance for two years 

until finally admitting its mistake. “This refusal plainly frustrates 

[borrowers’] right to benefit from the [DOT].” The court denied 

servicer’s MTD. 

There are three possible prongs within a UCL claim: unlawful, unfair, 

and fraudulent. California courts have devised three tests to evaluate 
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allegedly “unfair” conduct. Some courts evaluate the conduct using a 

balancing test, weighing the borrower’s harm against “the utility of the 

[servicer’s] conduct” and considering the overall immorality or 

unethical nature of the conduct. Other courts require borrowers to 

allege the conduct was “tethered to some legislatively declared policy.” 

The final test subjects a servicer’s conduct to a three-factor analysis: 1) 

was the borrower’s injury substantial; 2) do benefits to consumers or 

competition outweigh the injury; and 3) would the injury have been 

avoided by other reasonable borrowers? This court followed the Ninth 

Circuit’s endorsement of the first and second tests, and subjected 

borrower’s claim to both. First, the court determined that even though 

borrowers’ Real Estate Settlement and Procedures Act (RESPA) claim 

was dismissed because the FPI provisions servicer had violated were 

not effective during the violation, borrowers could still “tether” their 

UCL claim to the “non-retroactive provisions of RESPA.” Borrowers 

need only demonstrate “that the effects of [servicer’s] conduct is 

‘comparable to or the same as a violation of an established law,’ not 

that [borrowers] meet all of the procedural requirements of that law.” 

The court also pointed out that other courts have found viable UCL 

claims even where the underlying cause of action may have been time 

barred. The court found borrowers to have alleged a violation of the 

“spirit” of RESPA’s FPI statute, even if the statute was not in effect at 

the time of the violation. Second, the court found borrowers had also 

stated an unfair prong claim under the balancing test. As with the 

backdated FPI line of cases,66 servicer’s conduct here unfairly impacted 

borrowers by forcing them to pay for insurance twice, resulting in 

servicer’s own financial gain. Not only is this conduct morally 

blameworthy and unethical, but the harm to consumers outweighs any 

potential benefit. The court denied servicer’s MTD borrowers’ unfair 

UCL claim.  

Dual Tracking: “Reinstatement” Plan is Not Modification Offer; 

SPOC “Team” Members Must Perform SPOC Duties; UCL 

Standing 

                                            
66 See, e.g., Ellsworth v. U.S. Bank, N.A., 2014 WL 2734953 (N.D. Cal. June 13, 2014) 

(summarized above). 
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Gardenswartz v. SunTrust Mortg., Inc., 2015 WL 900638 (C.D. Cal. 

Mar. 3, 2015): HBOR prohibits a servicer from moving forward with 

foreclosure if a borrower has submitted a complete loan modification 

application. Borrowers have 14 days within which to accept a 

modification offer from servicer. If they do not accept it, a servicer may 

proceed with foreclosure after the expiration of the 14 days. CC § 

2923.6(c)(2). If a borrower brings a successful dual tracking claim pre-

sale, the borrower may obtain an injunction to stop the impending sale. 

Damages are available only after a trustee’s deed upon sale has been 

recorded. Here, borrowers submitted a complete modification 

application but their servicer recorded an NOD before making a 

determination. Servicer argued, however, that it did offer borrowers a 

“reinstatement plan,” a form of “modification” offer, and only recorded 

the NOD after borrowers’ rejected the offer, complying with HBOR’s 

dual tracking statute. The court rejected servicer’s unsupported 

assertion that the reinstatement plan constitutes a modification offer. 

Further, borrowers pointed out that by definition, a reinstatement plan 

cannot be a modification because it is meant to pay the loan on the 

same terms as the original loan—nothing is modified. The court 

therefore denied servicer’s MTD borrower’s dual tracking claim 

seeking an injunction. Because the property has not yet been sold, the 

court did dismiss borrower’s damages claim. 

HBOR requires large servicers to promptly establish a single point of 

contact (SPOC) to borrowers requesting foreclosure prevention 

alternatives. SPOCs may be individuals, or a “team” of people, and 

have several responsibilities, including making sure borrowers are 

considered for all possible foreclosure prevention alternatives and 

notifying borrowers of any missing documents in the loan modification 

process. Here, borrowers alleged their servicer changed their SPOC 

four times over two years. This SPOC shuffling led to repeated 

requests that borrowers re-submit duplicative documentation, an 

erroneous denial, and the mislabeling of a reinstatement plan as a loan 

modification. The court found that while SPOCs may be a “team,” each 

team member must perform the statutory duties of a SPOC. Borrowers 

successfully alleged that none of their assigned SPOCs—regardless of 
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their “team” membership—could perform their SPOC duties. The court 

denied servicer’s MTD.  

 To bring a UCL claim, borrowers must assert injury in fact (loss of 

property or money) directly caused by servicer’s unfair, unlawful, or 

fraudulent conduct. Here, borrowers alleged servicer’s dual tracking 

and SPOC misconduct (outlined above) intentionally delayed the 

modification process, leading to accrued penalties and interest and 

significantly increasing borrower’s loan balance. The court agreed that 

borrowers sufficiently alleged economic loss caused by servicer’s 

unlawful conduct and denied servicer’s motion to dismiss borrowers’ 

UCL claim. 

TILA: When Servicers Must Credit Electronically Transferred 

Payments 

Fridman v. NYCB Mortg. Co., 780 F.3d 773 (7th Cir. 2015): 

Servicers must credit mortgage payments “as of the date of receipt” of 

payment. 15 U.S.C. § 1639f(a). The Consumer Financial Protection 

Bureau (CFPB) defines the phrase “date of receipt” in its Official 

Interpretations of this TILA rule: “the date that the payment 

instrument or other means of payment reaches the mortgage servicer. . 

. . [P]ayment is received when the mortgage servicer receives the third-

party payor’s check or other transfer medium, such as an electronic 

funds transfer.” Here, borrower alleged she submitted an electronic 

payment through her servicer’s website at least one day before the 

payment was due. Due to servicer’s internal processing systems, the 

payment was not credited to borrower’s account until two business 

days later, three actual days after her payment due date. 

Consequently, servicer charged borrower a late fee. Borrower alleged 

servicer’s failure to credit her payment the day she authorized it 

violated TILA. The district court disagreed and granted servicer’s 

motion for summary judgment. Here, the Seventh Circuit first 

considered how much weight to grant the CFPB’s interpretation of the 

TILA rule. This particular interpretation was adopted “wholesale” 

from the CFPB’s predecessor, the Federal Reserve Board (FSB), and its 

Staff Commentary. Previously, courts gave FSB Staff Commentary 
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deference on TILA interpretations “unless the opinion was 

‘demonstrably irrational.’” Here, the court found the CFPB’s Official 

Interpretation of 15 U.S.C. § 1639f(a) not demonstrably irrational and 

accepted that “the relevant date of receipt is the day when the 

payment mechanism reaches the mortgage servicer, not any later 

potentially relevant time.” Second, the court considered what 

constitutes the “payment instrument” referred to in the CFPB 

interpretation. Borrower contended her online authorization, allowing 

servicer to extract funds from her bank account, is the payment 

instrument servicer should have to credit the day of authorization. 

Servicer conversely argued that the authorization is only the initiation 

of payment, which actually happens only when servicer contacts the 

bank for the funds. The court looked to the language of the 

interpretation, which was broad: “the date that the payment 

instrument or other means of payment reaches the mortgage servicer.” 

Electronic mortgage payments “easily fit” within this definition. 

Further, payment instruments are defined elsewhere in Dodd-Frank as 

including “electronic instruments.” Third, the court found no material 

difference between a servicer’s acceptance and credit of paper checks 

the day they are received, actually processing them later (a common 

and acknowledged servicer practice that complies with TILA) and 

doing the same with electronic transfers—servicers should be able to 

timely credit either form of payment, regardless of how long it takes to 

actually process the payments. Fourth, the court found that its 

acceptance of the CFPB’s interpretations complies with the intention 

behind the TILA provision, “to require mortgage servicers to credit 

electronic authorizations when they are received protects consumers 

from . . . unwarranted—and possibly limit-less delay.” Finally, the 

court found that because electronic payments are “payment 

instruments,” servicer should have credited borrower’s account the day 

borrower authorized the electronic payment. The Seventh Circuit 

reversed the grant of summary judgment to the creditor.  

Breach of Contract; Damages for Wrongful Foreclosure Claim 

Includes all Proximately Caused Damages; Pleading Standard 

for Fraud Claims 
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Miles v. Deutsche Bank Nat'l Tr. Co., 236 Cal. App. 4th 394 (2015): 

A breach of contract claim requires a contract, plaintiff’s performance 

or excuse for failure to perform, breach by defendant, and resulting 

damage to plaintiff.  Miles alleged that he contracted with Deutsche 

Bank to refinance his loan. He made payments under the agreement 

and alleged that the bank breached that contract by repudiating it and 

refusing to accept payments. And he alleged he was damaged by 

having to pay fees and by having been subjected to an eviction. 

Deutsche Bank advanced several technical arguments in defense of the 

lower court decision, including a claimed failure to attach or plead the 

verbatim contract terms, or to specify the form of the contract, that 

were rejected. The court reversed the trial court’s dismissal of 

plaintiff’s breach of contract claim. 

The trial court granted summary judgment to Wells Fargo against 

Miles’s wrongful foreclosure claim on the sole basis that there were no 

damages to Miles as his home was underwater and therefore had no 

lost equity. Reviewing the existing wrongful foreclosure case law, the 

court noted that the cause of action was a tort, not contract – and as 

such, damages were not so limited. The court noted that a wrongful 

foreclosure may cause damages and listed moving expenses, lost rental 

income, damage to credit, and emotional distress as types of damages 

recoverable through a tort for wrongful foreclosure. The court reversed 

the grant of summary judgment on the claim of wrongful foreclosure. 

Fraud claims demand specific pleading of: 1) a misrepresentation; 2) 

defendant’s knowledge that the misrepresentation is false; 3) 

defendant’s intent to induce borrower’s reliance; 4) the borrower’s 

justifiable reliance; and 5) damages. After falling behind on his 

mortgage payments, Miles applied for and was granted a loan 

modification with servicer HomEq. Miles continued to make payments 

under that agreement even as HomEq declared it would no longer 

honor it and sent him revised documentation inexplicably increasing 

his loan balance. HomEq eventually refused to accept Miles’s 

payments and, when Miles insisted on the terms of the agreement, the 

servicer declared him in default and recorded a notice of trustee’s sale 

of the property. The bank argued that Miles failed to plead fraud with 
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sufficient specificity. Reversing the trial court decision against Miles, 

the court noted that any missing names and phone numbers were the 

sort of information more to be reasonably in the possession of 

defendants; “in an era of electronic signing, it is often unrealistic to 

expect plaintiffs to know the who-and-the-what authority when 

mortgage servicers themselves may not actually know the who-and-

the-what authority.” The court reversed the dismissal of Miles’s claim 

for fraud and negligent misrepresentation causes of action. 

Promissory Estoppel; Statute of Frauds 

Granadino v. Wells Fargo Bank, N.A., 236 Cal. App. 4th 411 (2015): 

To state a claim for promissory estoppel, a borrower must show that 

the servicer promised a benefit, did not perform on that promise, and 

that the borrower detrimentally relied on that promise. A Wells Fargo 

representative told the Granadinos’ law firm that no trustee sale was 

scheduled because they were being reviewed for a modification. 

Instead, shortly thereafter, Wells Fargo gave notice that the 

foreclosure process would proceed and the property was sold. The court 

upheld the trial court's grant of Wells Fargo's motion for summary 

judgment. The factual statement by the servicer's representative, even 

if incorrect, did not amount to a promise that Wells Fargo would 

refrain from completing a trustee sale in the future. The record also 

did not support a conclusion that the borrowers had relied on the 

statement by Wells Fargo to their detriment because Wells Fargo told 

the borrowers that the foreclosure sale would go forward. Because the 

property had negative equity, the borrowers also failed to establish 

damages. The court questioned whether their damaged credit was due 

to missed mortgage payments or other factors, rather than the 

foreclosure.  

The court also applied the statute of frauds to reject the promissory 

estoppel claim because the borrowers “presented no argument” to 

support an estoppel exception to the application of the statute of 

frauds. Finally, the court rejected Granadinos’ third request for 

continuance and a request to amend the complaint. The mere 

statement that case law on mortgage modification had evolved 
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dramatically since the complaint had been filed was deemed 

insufficient.  

Borrower Does Not Need to Reaffirm Loan to Qualify for Loan 

Modification; Definition of “Borrower” under HBOR; Dual 

Tracking Claim Fails Without Documentation of Material 

Change of Financial Circumstances; SPOC Claim May Proceed 

Independently of Dual Tracking Claim 

McLaughlin v. Aurora Loan Services, 2015 WL 1926268 (C.D. Cal. 

Apr. 28, 2015): HBOR prohibits a servicer from moving forward with 

the foreclosure process, once a borrower has submitted a complete loan 

modification application. Damages are available only after a trustee's 

deed upon sale has been recorded. McLaughlin submitted multiple 

loan modifications to Nationstar. The modification was denied, and 

McLaughlin submitted a letter within the required appeal period. 

After requesting further information from McLaughlin, Nationstar 

recorded a Notice of Trustee Sale on the property. The trustee’s deed 

upon sale was subsquently rescinded, approximately six months later. 

Nationstar argued that McLauglin is not a “borrower” under HBOR 

section 2924.12(b), due to the rescission of the deed and McLaughlin’s 

discharge of personal liability of loan in bankruptcy. The court held 

that rescission of the trustee’s deed does not extinguish McLaughlin’s 

HBOR claims that existed prior to rescission, although it may limit 

damages to the period between the date of recording of the trustee’s 

deed to the date of rescission. The court also rejected Nationstar’s 

argument that McLaughlin was not a “borrower” if he did not reaffirm 

his loan that was discharged in bankruptcy. To accept the argument, 

the court reasoned, would add an exception to the statutory definition 

of “borrower” where one does not exist. What’s more, there is no 

requirement to reaffirm for a borrower to seek a loan modification on a 

discharged loan. Nationstar’s motion for summary judgment on the 

basis that McLaughlin was not a “borrower” was denied. 

HBOR’s dual tracking protections do not apply to borrowers who 

submit multiple applications, unless the borrower experienced a 

material change in financial circumstances and documented and 
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submitted that change to their servicer. McLaughlin’s third loan 

modification application asserted an increase in income, without 

identifying its source. After the denial of her application, McLaughlin 

submitted a letter within the required appeal period. Her letter 

identified a new source of increased income, but it provided no 

supporting documents. The court observed that (1) the new future 

income did not constitute a basis for challenging Nationstar’s prior 

denial of her application, and (2) unsupported assertions are 

insufficient to constitute evidence of a material change in 

circumstances. Nationstar’s motion for summary judgment on the dual 

tracking claim was granted. 

Borrowers who request a foreclosure prevention alternative are to be 

provided with a single point of contact (SPOC) by a servicer, including 

a “direct means” of communicating with that SPOC. Nationstar argued 

without supporting authority that the dismissal of McLaughlin’s dual 

tracking claim was fatal to her SPOC claim. The court noted multiple 

cases in which a SPOC claim survived dismissal of a dual tracking 

claim. Nationstar’s motion for summary judgment on the SPOC claim 

was denied. 

Dual Tracking: “Complete” Application and Material Change in 

Financial Circumstances; Inability to Communicate with SPOC 

Resulting in Loss of Modification Can Constitute Material 

Violation 

Mackensen v. Nationstar Mortg., 2015 WL 1938729 (N.D. Cal. Apr. 

28, 2015): Servicers may not move forward with foreclosure while a 

borrower’s complete first lien loan modification application is pending. 

This dual tracking restriction also applies to a borrower’s subsequent 

modification applications, if borrower “documented” and “submitted” a 

material change in their financial circumstances to their servicer. CC 

2923.6(g). Here, the complaint alleged that the borrower’s monthly 

income increased over $2,000 per month and he “documented [this] in 

his loan modification.” The allegation is sufficient to show 

documentation of a material change in circumstances. Nationstar also 

argued that the loan modification application was not complete. The 



552 

 

court disagreed. Plaintiff alleges both that he “submit[ted] all required 

documents requested by Nationstar,” and that he timely submitted 

appeals of the denials of his loan modification applications; 

nonetheless, a notice of trustee sale was recorded prior to a decision on 

his appeals. These allegations are sufficient to show that the 

application was complete before the sale. The court denied the 

servicer’s MTD borrower’s dual tracking claim. 

HBOR requires servicers to provide borrowers with a single point of 

contact, or “SPOC,” during the loan modification process. SPOCs may 

be an individual or a “team” of people and have several responsibilities, 

including: facilitating the loan modification process and document 

collection, possessing current information on the borrower’s loan and 

application, and having the authority to take action, like stopping a 

sale. Here, the borrower was unable to contact either of his two 

assigned SPOCs to confirm the inclusion of a balloon payment in the 

proposed loan modification despite repeated calls. This was sufficient 

to state a SPOC claim because even though the law does not require a 

single SPOC, neither SPOC was able to perform inform the borrower of 

his current status required by CC 2923.7. The court also rejected 

Nationstar’s argument that the violation was not material when the 

complaint alleged that Nationstar’s violation resulted in his inability to 

accept the loan modification offer. The court denied Nationstar’s MTD 

borrower’s SPOC claim. 

Borrower who Qualifies for HAMP can Enforce HAMP TPP; 

Duty of Care for Loan Servicer; Fraud; UCL   

Meixner v. Wells Fargo Bank, N.A., 101 F. Supp. 3d 938 (E.D. Cal. 

2015): A breach of contract claim requires a contract, plaintiff’s 

performance or excuse for failure to perform, breach by defendant, and 

resulting damage to plaintiff. Meixner had been sent a TPP by Wells 

Fargo that provided that if he complied with the terms of the 

agreement and qualified for HAMP, the bank would provide a 

permanent loan modification agreement. Meixner alleged that the 

HAMP TPP was a contract between Wells Fargo himself conditioned 

on his making the required payments, which he did. The bank 



553 

 

countered that the TPP was not a contract, pointing to conditional 

language in the offer letter, and argued that Meixner failed to allege 

that he qualified for HAMP. But case law does not recognize 

conditional language as limiting the contractual effect of a TPP. And 

Meixner alleged multiple specific errors made by Wells Fargo in 

concluding he was ineligible for HAMP. The court denied the bank’s 

motion to dismiss the breach of contract claim. 

To state a claim for promissory estoppel, borrowers must show that a 

servicer promised a benefit and went back on that promise, and that 

the borrower detrimentally relied on that promise. In cases involving a 

written TPP agreement, TPP payments themselves can demonstrate 

reliance and injury. Meixner was made an offer of a TPP, he made the 

three payments required under the TPP, and he alleged multiple 

specific errors made by Wells Fargo in concluding he was ineligible for 

HAMP. Wells Fargo countered that the promise to Meixner was 

conditional, but the court noted that case law does not support that 

position. The bank’s motion to dismiss the promissory estoppel claim 

was denied. 

The elements of a claim for negligence include: (1) the existence of a 

duty to exercise due care; (2) breach of that duty; (3) causation; and (4) 

damages. Meixner alleged that Wells Fargo mishandled his loan 

modification application. The bank responded that it had no duty to 

exercise due care in its relationship with Meixner. In holding that a 

duty of care existed, the court found the Alvarez decision persuasive; 

once parties entered into a home loan, the relationship “vastly differs 

from the one which exists when a borrower is seeking a loan from a 

lender because the borrower may seek a different lender if he does not 

like the terms of the loan.” The court denied Wells Fargo’s motion to 

dismiss Meixner’s negligence claim. 

Intentional misrepresentation claims demand specific pleading of: 1) a 

misrepresentation; 2) defendant’s knowledge that the 

misrepresentation is false; 3) defendant’s intent to induce borrower’s 

reliance; 4) the borrower’s justifiable reliance; and 5) damages. In a 

claim for negligent misrepresentation, the plaintiff need not allege the 
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defendant made an intentionally false statement, but simply one as to 

which he or she lacked any reasonable ground for believing the 

statement to be true. Meixner entered into a TPP with Wells Fargo 

and timely made all agreed payments. He was repeatedly told his loan 

modification was about to be finalized, and also advised to miss 

payments in order to qualify for HAMP. Meixner alleged that the 

statements by Wells Fargo’s agents were made either with knowledge 

of their falsity or without any reasonable basis for believing them to be 

true. Meixner alleged that he justifiably relied on these statements, 

because their falsity was not readily ascertainable. And he alleged 

damages in fees, costs and negative credit impacts, as well as the 

lengthy process itself.  The court ruled that Meixner had met his 

pleading burden, and denied Wells Fargo’s motion to dismiss the 

negligent and intentional misrepresentation claims. 

The elements of a claim for wrongful foreclosure include (1) that the 

trustee or mortgagee caused an illegal, fraudulent, or willfully 

oppressive sale of real property pursuant to a power of sale in a 

mortgage or deed of trust; (2) prejudice or harm to the party attacking 

the sale; and (3) where the trustor or mortgagor challenges the sale, 

that party must have tendered or be excused from tendering the 

amount of the debt. Meixner brought a claim for wrongful foreclosure, 

alleging that a break in the chain of title occurred and that HSBC 

Bank was not the rightful owner of his loan when it caused the his 

property to be sold at a non-judicial foreclosure sale. Citing the weight 

of authority against allowing homeowners to make such a claim, the 

court nevertheless deferred judgment on this element of Meixner’s suit 

pending the California Supreme Court’s decision in Yvanova v. New 

Century Mortgage Corp., 331 P.3d 1275 (Cal. 2014). 

The court found that because Meixner had adequately pled intentional 

and negligent misrepresentation, and because those claims are 

unlawful, unfair, and fraudulent, Meixner also had a claim under the 

UCL. Wells Fargo’s motion to dismiss the UCL claim was denied by 

the court. 
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Delinquent Borrower may Sue under ECOA’s 30-Day Notice 

Requirement; SPOC; Duty of Care for Loan Servicers 

MacDonald v. Wells Fargo Bank, N.A., 2015 WL 1886000 (N.D. 

Cal. Apr. 24, 2015): The Equal Credit Opportunity Act (ECOA) 

requires lenders to provide credit applicants with a determination 

within 30 days of receiving applicant’s request. The lender must also 

explain reasons for any adverse actions against the applicant. This 

second requirement only applies if applicant is not delinquent or in 

default. Here, borrowers claimed the servicer failed to provide them 

with a written determination within 30 days of her request. They did 

not plead anything related to the adverse action part of the statute. 

They therefore did not have to demonstrate that they was not 

delinquent or in default. The 30-day violation claim survived servicer’s 

MTD. 

A borrower who requests a foreclosure prevention alternative is to be 

provided with a single point of contact (SPOC) by the servicer, 

including a “direct means of communication” with that SPOC. The 

MacDonalds were assigned a SPOC and were working on a loan 

modification application when they received notice from Wells Fargo 

that their application was closed on the grounds that they had filed for 

bankruptcy (which they in fact had not). They were assigned a new 

SPOC along with a case number that belong to a different person. 

After informing the bank of its mistake and being instructed to submit 

a new application, the MacDonalds were unable to again make contact 

with their SPOC. Wells Fargo filed a motion to dismiss asserting that 

the changing of SPOCs is not prohibited. The bank further alleged that 

a complaint that the SPOC did not "speak" with borrowers did not 

foreclose the possibility of other forms of communication with the 

MacDonalds. The court rejected both claims: the MacDonalds did not 

allege a violation based on the transfer to a new SPOC, nor did their 

complaint solely rest on a refusal to "speak" with them. Instead, the 

borrowers also alleged that their SPOC failed to contact them and 

failed to communicate the current status of loan modification 

application, duties required by CC 2923.7. Wells Fargo's motion to 

dismiss was denied by the court. 
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A servicer is not obligated to initiate the modification process or to 

offer a modification, but once it agrees to engage in the process with a 

borrower a servicer owes a duty of care not to mishandle the 

application or negligently conduct the modification process. Wells 

Fargo moved to dismiss on the ground that no such duty of care exists. 

The court explained that Lueras v. BAC Home Loans Servicing, L.P., 

221 Cal. App. 4th 49 (2013) and every other case cited by the bank 

predated Alvarez v. BAC Home Loans Servicing, L.P., 228 Cal. App. 

4th 941 (2014), which marked “a sea change of jurisprudence on this 

issue.” The court also noted that “Wells Fargo does not direct the Court 

to a single decision in which a court weighed both the Lueras and 

Alvarez decisions and decided to follow Lueras.” The court denied the 

servicer's motion to dismiss the borrower's negligence claim. 

Limitations on Successive Rule 12(b)(6) Motions 

Hild v. Bank of Am., N.A., 2015 WL 1813571 (C.D. Cal. Apr. 21, 

2015): Federal Rule of Civil Procedure 12(g) limits a defendant's ability 

to bring successive motions to dismiss. If the defendant fails to assert 

an argument in a 12(b)(6) motion to in the initial complaint, the 

argument is waived and may not be raised in a second motion to 

dismiss. Here, the defendant’s first motion to dismiss “argued that it 

owed no duty to Plaintiffs but did not assert any insufficiency of 

Plaintiffs' allegations with regard to Nationstar's breach of that duty 

and Plaintiff's resulting damages.” Nationstar then tried to raise these 

additional arguments in the motion to dismiss the Second Amended 

Complaint. Because Nationstar failed to raise the arguments in the 

first 12(b)(6) motion, the argument is waived and may not be raised in 

a subsequent 12(b)(6) motion under Rule 12(g). 

No Specific Request Required for SPOC Claim when Servicer 

Said One Would be Provided; Failure to Provide Reason for 

Denial Constitutes Material Violation 

Hendricks v. Wells Fargo Bank, N.A., 2015 WL 1644028 (C.D. Cal. 

Apr. 14, 2015): HBOR requires servicers to provide a single point of 

contact (SPOC) “[u]pon request from a borrower who requests a 
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foreclosure prevention alternative.” CC § 2923.7(a). SPOCs may be an 

individual or a “team” of people and have several responsibilities, 

including informing borrowers of the status of their applications and 

helping them apply for all available loss mitigation options. Here, the 

borrower alleged her servicer violated these requirements when he was 

trying to obtain information about his loan modification but was given 

“multiple and divergent instructions.” The servicer also never provided 

him with a reason for the loan modification denial and information on 

how to appeal, all arising from failure to provide a SPOC.  

The court first rejected Wells Fargo’s argument that the claim fails 

because the borrower did not allege he specifically requested a SPOC. 

Although the court agreed that a specific request was necessary, it was 

sufficient that the borrower alleged that a Wells Fargo representative 

told him a SPOC would be provided. Wells Fargo also argued that the 

SPOC violation was not material. The court disagreed. Having 

accepted Plaintiff’s loan modification – whether a second application or 

not – Wells Fargo was obliged to abide by California law governing 

servicing of home loans and not cause harm to the borrowers whose 

loans it services. If Wells Fargo had provided a SPOC, the borrower 

would have received “clear, non-contradictory answers to his inquiries 

regarding his modification, including the basis for his denial allowing 

him to appeal.” The court denied Wells Fargo’s motion to dismiss the 

SPOC claim. 

Dual Tracking: “Complete Application” and Denial Letter; Debt 

Collection under Rosenthal Act  

Agbowo v. Nationstar Mortg. LLC., 2015 WL 1737848 (N.D. Cal. 

Apr. 10, 2015): Servicers may not move forward with foreclosure while 

a borrower’s complete first lien loan modification application is 

pending. This dual tracking restriction also applies to a borrower’s 

subsequent modification applications, if borrower “documented” and 

“submitted” a material change in their financial circumstances to their 

servicer. CC 2923.6(g). Here, the borrowers alleged that their loan 

modification application was complete, and Nationstar’s subsequent 

requests asked for documents they already submitted. Despite 
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Nationstar’s letter denying the application for incomplete documents, 

the letter does not establish this fact as true as the court must credit 

the allegations in the complaint at the pleadings stage. The court also 

rejected Nationstar’s argument that the letter stating the borrowers 

could not be consider due to missing documents was not a denial. The 

letter said that Nationstar is “unable to offer” the borrowers a loan 

modification and did not say that the application “could not be 

considered.” The court denied Nationstar’s MTD the dual tracking 

claim. 

While providing its own standards governing debt-collection practices, 

the RFDCPA also provides, with limited exceptions, that “every debt 

collector collecting or attempting to collect a consumer debt shall 

comply with the provisions of” the federal Fair Debt Collection 

Practices Act. One of these incorporated FDCPA provisions is that 

which prohibits debt collectors from using “any false, deceptive, or 

misleading representation or means in connection with the collection of 

any debt.”  Here, the borrowers alleged that Nationstar gave “the false 

impression to [borrowers] that their mortgage modification request . . . 

was being processed in good faith,” and as a result of this impression, 

the borrowers “did not take any further steps to protect” the Property 

from foreclosure. The complaint made clear that it is Nationstar’s 

actions with respect to Plaintiffs’ loan modification applications, rather 

than or in addition to Nationstar’s foreclosure-related actions, that 

violated the RFDCPA.  This was sufficient to allege that Nationstar 

was engaging in “debt collection.” The court denied Nationstar’s MTD 

the RFDCPA claim.  

Servicer’s Letter Requesting Additional Documents Not 

Admissible; Dual Tracking; Transferee’s Breach of TPP  

Mendonca v. Caliber Home Loans, Inc., 2015 WL 1566847 (C.D. 

Cal. Apr. 6, 2015): Federal Rule of Civil Procedure 56(e) does not 

require that all documents be authenticated through personal 

knowledge when submitted in a summary judgment motion. Yet there 

is such a requirement “where exhibits are introduced by being 

attached to an affidavit.” Here, Caliber offered letters requesting 
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additional documentation in support of its argument that the 

borrower’s application was not complete. The letters, attached to a 

declaration by a Caliber employee, were not properly authenticated 

when the declaration does not establish “that he wrote the letters in 

question, that he signed them, that he used any of the letters . . ., or 

that he saw others do so.” He only attempts to authenticate the letters 

by stating that they are part of Caliber’s business records that he 

reviewed. Without any evidence of personal knowledge regarding the 

authenticity of the letters, they are not admissible. 

Servicers may not move forward with foreclosure while a borrower’s 

complete first lien loan modification application is pending. Here, 

Caliber contends that the borrowers did not submit a complete 

application. The only evidence Caliber supplied in support, however, 

was correspondence deemed inadmissible by the court. Because 

Caliber had the burden of proof as the movant, there remain triable 

issues of fact as to whether the borrowers submitted a complete 

application. Caliber’s MSJ is denied as to the CC 2923.6 claim. 

To succeed on a breach of contract claim, plaintiffs must establish (1) 

the existence of a contract, (2) plaintiffs’ performance or an excuse for 

nonperformance, (3) breach by Caliber, and (4) resulting damages to 

plaintiffs. Here, the borrowers argue that their TPP with Chase binds 

Caliber as soon as Chase transferred servicing to Caliber. Caliber 

argued that the borrowers did not comply with the agreement because 

their payments were late. However, the borrowers submitted evidence 

that the only reason for the late payments was Caliber’s refusal to 

acknowledge the TPP agreement. The court found that borrowers 

complied with the agreement and that triable issues remain as to 

whether the TPP bound Caliber and whether Caliber breached the 

agreement. Caliber’s MSJ is denied as to the breach of contract claim. 

Servicer’s Duty of Care 

Salazar v. U.S. Bank Nat’l Ass’n, 2015 WL 1542908 (C.D. Cal. Apr. 

6, 2015): Servicers may not move forward with foreclosure while a 

borrower’s complete first lien loan modification application is pending. 
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This dual tracking restriction also applies to a borrower’s subsequent 

modification applications, if borrower “documented” and “submitted” a 

material change in their financial circumstances to their servicer. CC 

2923.6(g). Here, the borrower previously applied for and was denied a 

loan modification in 2011. The complaint alleged that she 

documentation of these changed circumstances to Citibank, submitted 

this updated income information online, and spoke to a Citibank 

representative about her financial circumstances, the court still held 

that the complaint failed to show that the change in circumstances was 

documented and submitted to the servicer. The CC 2923.6 claims 

(alleged as part of wrongful foreclosure claim) also fails because the 

complaint only alleged submission of “preliminary information” 

through Citibank’s web site and not a complete application. 

Under CC 2923.7, servicers promptly provide borrowers with a single 

point of contact (SPOC), including a “direct means” of communicating 

with that SPOC. Here, Citibank failed to appoint a SPOC until a 

month after the borrower submitted a loan modification application. 

The court first rejected Citibank’s argument that the late appointment 

did not violate the statutory mandate for a prompt SPOC appointment. 

Citibank also argued that it satisfied the SPOC requirement because 

the borrowers were able to discuss her loan modification application 

with several individuals.  The court disagreed, pointing to the 

conflicting information these purported SPOCs told the plaintiff, 

leading the borrower with no one to talk to. Finally, the court held that 

the plaintiff pled a sufficiently material SPOC violation because “it is 

plausible that CMI’s failure to appoint a SPOC prevented her from 

submitting a complete modification application and sufficient 

documentation of the material change in her financial circumstances.”  

Therefore, if a proper SPOC had been provided, the borrower may have 

avoided foreclosure.  

Servicer Fails to Follow Local “Meet and Confer” Rule 

Goldberg v. Nationstar Mortg. LLC, No. CV 14-8759 PSG (MANx) 

(C.D. Cal. Apr. 1, 2015): Local Rule 7-3 in the federal Central District 

of California requires parties to “meet and confer.” These conferences 
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“shall take place at least seven days prior to the filing of [a] motion,” 

“preferably in person.” Here, servicer claimed it attempted to “meet 

and confer” by speaking to Plaintiff’s counsel by telephone. However, 

the defendant’s declaration failed to demonstrate that counsel 

“discuss[ed] thoroughly...the substance of the contemplated motion[,]” 

as required by the rule. Rather, counsel simply “stated to [Plaintiffs’ 

counsel] that plaintiff’s entire complaint, and all claims for relief 

therein, fails to state a claim upon which relief can be granted.” The 

court found the conference does not satisfy Local Rule 7-3’s 

requirement that counsel thoroughly discuss the substance of the 

motion. Because strict compliance with the rule is required, the court 

denied servicer’s MTD.  

Borrower may Complete Application within Reasonable 

Timeframe, even after Servicer Deadline; No Tender Required 

to Assert HBOR Claim Post-Foreclosure 

Valbuena v. Ocwen Loan Servicing, 237 Cal. App. 4th 1267 (2015): 

Under Civil Code section 2923.6, when a borrower submits a “complete 

application for a first lien loan modification,” the lender may not 

conduct a foreclosure sale unless it first evaluates that application and 

provides an appeal period. An application becomes a “complete 

application” when “a borrower has supplied the mortgage servicer with 

all documents required by the mortgage servicer within the reasonable 

timeframes specified by the mortgage servicer.” In Valbuena, the 

plaintiffs alleged that they received a letter from defendant Ocwen 

Loan Servicing on March 18, 2013, which invited them to submit an 

application for mortgage assistance.  The letter specified a deadline for 

submission which had already expired when plaintiffs received the 

letter.  Nevertheless, plaintiffs submitted application documents on 

March 21 and supplemented their application on March 23 following a 

conversation with an Ocwen representative.  Although Ocwen declined 

to consider the application, and held the foreclosure sale as scheduled 

on March 25, the trial court sustained Ocwen’s demurrer, reasoning 

that plaintiffs had failed to plead tender or an exception to the tender 

requirement. 
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This Court reversed for two reasons.  First, the Court held that 

plaintiffs need not allege tender in order to plead a violation of Section 

2923.6, reasoning that such a requirement would “completely 

eviscerate the remedial provisions of the statute.”  Second, the Court 

determined that plaintiffs adequately alleged submission of a complete 

application, because their allegations were sufficient to raise a factual 

issue as to whether the timeframe specified by Ocwen was “reasonable” 

as required under Section 2923.6. 

HBOR Interim Fees Available after Preliminary Injunction 

Monterossa v. Super. Ct., 237 Cal. App. 4th 747 (2015): HBOR 

explicitly made attorney’s fees recoverable based on obtaining 

injunctive relief: “A court may award a prevailing borrower reasonable 

attorney’s fees and costs in an action brought pursuant to this section. 

A borrower shall be deemed to have prevailed for purposes of this 

subdivision if the borrower obtained injunctive relief or was awarded 

damages pursuant to this section.” CC 2924.12(i). The statute does not 

distinguish between a preliminary injunction and a permanent 

injunction. Here, borrowers brought HBOR claims against their 

servicer and obtained a preliminary injunction to stop the foreclosure 

sale of their home. Accordingly, the court awarded appropriate 

attorney’s fees, relying on the plain language in § 2924.12.  

California’s Consumer Credit Reporting Agencies Act: 

Reporting of Deficiency after Foreclosure 

Kuns v. Ocwen Loan Servicing, LLC, __ F. App’x __, 2015 WL 

2405422 (9th Cir. May 21, 2015). Borrower brought claim alleging that 

Ocwen violated the California Consumer Credit Reporting Agencies 

Act when it reported a deficiency resulting from a foreclosure sale to 

credit reporting agencies, when borrower had no personal liability for 

the deficiency because the property was bought with a purchase money 

mortgage and sold through a nonjudicial foreclosure. The CCRAA 

imposes an obligation not to report information that a servicer knows 

or should know is incomplete or inaccurate. CCRAA § 1785.25(a). The 

trial court dismissed borrower’s complaint, holding that Ocwen had no 
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affirmative duty to report that the deficiency could not be collected. 

The appellate court applied the rule that “furnishers of credit 

information such as Ocwen not only refrain from making any reports 

that are obviously wrong or missing crucial data, but also that the 

reports not contain information that is materially misleading.” 

Because the protection from post-foreclosure personal liability “is 

complete and nonwaivable,” borrower stated a claim under the 

CCRAA. Servicer’s reporting of borrower’s discharge of the deficiency 

in bankruptcy, by contrast, was neither incomplete nor inaccurate. The 

court affirmed in part, and reversed in part, the decision by the trial 

court. 

Valid Contract, Conversion, SPOC and UCL Claims; Servicer 

Conduct Not So Extreme As To Support IIED Claim; FDCPA 

Claim Dismissed 

Dowling v. Bank of Am., N.A., 2015 WL 3454563 (E.D. Cal. May 29, 

2015). A breach of contract claim requires a contract, plaintiff’s 

performance or excuse for failure to perform, breach by defendant, and 

resulting damage to plaintiff. Borrower alleged that she negotiated an 

Offer of Partial Claim and Agreement with the servicers and made 

three payments under its terms. Borrower alleged that servicers then 

breached the agreement by wrongfully claiming she was in arrears, 

leading to an NOD on the property. The court found that borrower had 

alleged all elements of a contract claim. The servicers’ motion to 

dismiss the contract claim was denied. 

To make a claim of conversion, a borrower must allege (1) ownership or 

right to possession of the property at the time of the conversion; (2) 

servicer’s conversion by a wrongful act or disposition of property rights 

and; (3) damages. Borrower pointed to the three payments made, 

which were never acknowledged or credited toward her loan. The court 

distinguished case law relied on by servicers, and denied the motion to 

dismiss borrower’s conversion claim. 

The elements of a claim for intentional infliction of emotional distress 

include: (1) outrageous conduct by the defendant; (2) intended to cause 
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or recklessly disregarded the probability of causing emotional distress; 

leading to (3) severe emotional suffering; (4) that was actually and 

proximately caused by defendant's conduct. Borrower alleged as 

tortious conduct the servicers having passed her from one 

representative to another, requiring her to resubmit documents, 

refusing to acknowledge the agreement or her payments made 

pursuant to it, and misstating the balance she owed. The court held 

that such conduct was not “so extreme as to exceed all bounds of that 

usually tolerated in a civilized community.” The servicers’ motion to 

dismiss the IIED claim was granted. 

Borrower complained under the FDCPA that it had instructed 

servicers to communicate only with a designated third party, but had 

been ignored. A party cannot be liable for violation of the FDCPA 

unless they fall within the Act’s definition of “debt collector.” The court 

credited servicers’ counter argument that they were not “debt 

collectors” under the FDCPA. The servicers’ motion to dismiss the 

FDCPA claim was granted. 

A borrower who requests a foreclosure prevention alternative is to be 

provided with a single point of contact (SPOC) by the servicer. 

Borrower alleged she was passed between as many as sixteen different 

servicer representatives who continually denied her requests for 

assistance. The servicer pointed to documentation in the record of 

affirmative outreach by its agents, but the court found borrower’s 

allegations sufficient to state a claim. Servicers’ motion to dismiss the 

SPOC claim was denied. 

Under the UCL, borrowers may make claims based on unlawful 

activity or practices that violate legislatively stated public policy, even 

if the practice is not technically prohibited by statute. A UCL claim 

must demonstrate: (1) lost money or property that is (2) caused by the 

unfair competition. The court noted that borrower had made out claims 

for breach of contract, conversion and HBOR violations. “Therefore, 

Plaintiff has alleged an economic injury resulting from alleged 

unlawful conduct.” Servicers’ motion to dismiss the UCL claim was 

denied. 
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Valid SPOC Claim; Failure to Allege Complete Application  

Gonzales v. Wells Fargo Bank, N.A., 2015 WL 3429034 (N.D. Cal. 

May 27, 2015). A borrower who requests a foreclosure prevention 

alternative is to be provided with a single point of contact (SPOC) by 

the servicer, including a “direct means of communication” with that 

SPOC. Borrower alleged that she had requested but not received a 

SPOC. The court noted that an allegation of an application for a loan 

modification amounts to a request for “a foreclosure prevention 

alternative” and is sufficient to state a claim under 2923.7. Wells 

Fargo’s motion to dismiss the SPOC claim was denied. 

Borrower in her second amended complaint again failed to allege that 

she ever submitted a complete application. Wells Fargo’s motion to 

dismiss the 2923.6 claim was granted. 

Valid Dual Tracking, 2923.55, SPOC, and UCL Claims 

Major v. Wells Fargo Bank, N.A., 2015 WL 2449516 (S.D. Cal. May 

22, 2015). Servicers may not file an NOD until 30 days after contacting 

the borrower in person or by telephone to assess the borrower’s 

financial situation and explore foreclosure alternatives. Borrower 

alleged that Wells Fargo failed to exercise due diligence in trying to 

reach him by telephone and/or mail. The court rejected servicer’s 

attempt to rest on a bare declaration of compliance with the 

requirements of sec. 2923.55, and declined to consider evidence not in 

the record regarding prejudice and whether borrower’s home had not 

yet been sold. Wells Fargo’s motion to dismiss the 2923.55 claim was 

denied. 

Once a borrower has submitted a complete loan modification 

application, HBOR prohibits a servicer from moving forward with the 

foreclosure process. Borrower alleged that servicer noticed a sale on 

the property while their loan modification was pending. Wells Fargo 

pointed the court to non-record evidence pertaining to default on a 

prior modification, in which case CC 2923.6 would not apply. The court 

declined to consider unrecorded evidence not in the record (but issued 

an unusual “Cautionary Note” to their counsel about proceeding 
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“without a non-frivolous argument”). Wells Fargo’s motion to dismiss 

the dual tracking claim was denied. 

A borrower who requests a foreclosure prevention alternative is to be 

provided with a single point of contact (SPOC) by the servicer, 

including a “direct means of communication” with that SPOC. 

Borrower alleged that she had requested but not received a SPOC. 

Servicer responded that borrower did not request a SPOC. The court 

observed that “the statute isn't triggered by a request for a single point 

of contact; it's triggered by a request for a foreclosure prevention 

alternative.” Wells Fargo’s motion to dismiss the SPOC claim was 

denied. 

Borrowers’ UCL claims based on the above HBOR violations also 

survived Wells Fargo’s motion to dismiss. 

HBOR Protections Avoided Where Servicer Foreclosured on 

Second Lien; Promissory Estoppel and Negligence Claims 

Survive Summary Judgment 

Rijhwani v. Wells Fargo Bank, N.A., 2015 WL 3466608 (N.D. Cal. 

May 30, 2015). HBOR’s protections apply only to foreclosures of first 

liens on owner-occupied, one-to-four unit properties. Borrowers had 

two loans and servicer foreclosed on the second, junior lien. The court 

granted Wells Fargo’s motion for summary judgment on borrowers’ 

dual tracking and SPOC claims under HBOR. 

To state a claim for promissory estoppel, borrowers must show that a 

servicer promised a benefit and went back on that promise, and that 

the borrower detrimentally relied on that promise. Borrowers 

submitted nine loan modification applications on their first loan over a 

period of years. Wells Fargo asserted that it did in fact fulfill any 

promises made, and denied other applications as incomplete. The court 

engaged in close review of the factually complex record. Borrowers 

received repeated and conflicting requests from servicer for a wide 

range of documentation, and received denials based on alleged 

incompleteness sometimes before the submission deadline had passed. 
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The court denied Wells Fargo’s motion for summary judgment on 

borrowers’ claim based on promissory estoppel. 

The elements of a claim for negligence include: (1) the existence of a 

duty to exercise due care; (2) breach of that duty; (3) causation; and (4) 

damages. Borrowers alleged that Wells Fargo mishandled their loan 

modification application. The court rejected servicer’s claim that it 

owed borrowers no duty of care. Servicer’s motion for summary 

judgment on borrowers’ negligence claim was denied. 

Valid Fraud Claim; ECOA Notice Claim Does Not Require 

Showing of Discrimination 

Banks v. JPMorgan Chase Bank, N.A., 2015 WL 2215220 (C.D. Cal. 

May 11, 2015): Fraud demands specific pleading of: 1) a 

misrepresentation; 2) defendant’s knowledge that the 

misrepresentation is false; 3) defendant’s intent to induce borrower’s 

reliance; 4) the borrower’s justifiable reliance; and 5) damages. 

Borrower alleged that JP Morgan represented to her that she was 

eligible for HAMP, and that it had not received all of the 

documentation necessary to determine her eligibility, when it was 

aware from the start that she was ineligible because her loan balance 

exceeded the $729,750 cap for eligibility. She alleged that the servicer, 

knowing that further documentation was unnecessary, intended to 

deceive her by inducing her to believe that it was working on a loan 

modification, as it engaged in dual tracking and caused her to incur 

default fees. Borrower alleged that she reasonably relied by attempting 

to participate in the HAMP process, including by submitting materials, 

and that she incurred damages in the form of default fees and reduced 

equity. The court rejected servicer’s claim that the pleading was not 

sufficiently specific, and disregarded its effort to dispute the facts, 

which must be viewed in the light most favorable to the plaintiff. 

Chase’s motion to dismiss Borrower’s fraud claims was denied. 

The Equal Credit Opportunity Act (ECOA) requires lenders to provide 

credit applicants with a determination within 30 days of receiving 

applicant’s request. The lender must also explain reasons for any 
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adverse actions against the applicant. This second requirement only 

applies if applicant is not delinquent or in default. Here, Borrower’s 

complaint had been dismissed with leave to amend on the basis that 

ECOA required a showing of discrimination. The court reviewed the 

statute and legislative history to find that Congress required lenders to 

describe their reasons regarding all denials of credit, without regard to 

applicant’s membership in a protected class, in order to serve the 

legislation’s antidiscrimination purpose. The court denied the 

servicer’s motion to dismiss borrower’s ECOA claim. 

Wrongful Foreclosure; UCL Pleading Requirements; Tender 

Not Required Under 2923.5 

Burke v. JPMorgan Chase Bank, N.A., 2015 WL 2198319 (N.D. 

Cal. May 11, 2015): Borrowers brought wrongful foreclosure claim 

alleging that Chase had retained no beneficial interest in the DOT 

which had been sold by Washington Mutual to a mortgage-backed 

securities trust, prior to Chase’s purchase of that bank. As a result, 

“WaMu was no longer the mortgagee when JP Morgan purchased its 

assets.” These facts “render plausible the possibility that Defendants 

lack standing to foreclose on the mortgage.” Chase’s motion to dismiss 

the claim for wrongful foreclosure was denied.  

A claim of fraud demands specific pleading of: 1) a misrepresentation; 

2) defendant’s knowledge that the misrepresentation is false; 3) 

defendant’s intent to induce borrower’s reliance; 4) the borrower’s 

justifiable reliance; and 5) damages. The UCL makes unlawful 

practices that violate legislatively stated public policy, and prohibits 

practices that are “immoral, unethical, [or] oppressive.” Borrowers 

alleged that statements by Chase in the notice of default and election 

to sell under deed of trust were knowingly false because the bank knew 

that it was not a valid beneficiary of their loan. The borrowers also 

brought a claim under the UCL based on the same alleged fraud. The 

court rejected “bare assertions” that that the servicer “lacked 

reasonable grounds for belief” in the foreclosure documents. “There are 

no allegations that Defendants did not act in good faith in purchasing 

WaMu's assets, and there are no facts explaining why JPMorgan 
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should have known that WaMu lacked an interest in Plaintiffs' loan.” 

The motion to dismiss the fraud and UCL claims were granted by the 

court. 

A servicer may not record a notice of default (NOD) until 30 days after 

contacting, or diligently attempting to contact, the borrower to discuss 

alternatives to foreclosure. CC 2923.5. To set aside a foreclosure sale, a 

borrower must generally “tender” (offer and be able to pay) the amount 

due on their loan. Borrowers alleged that they were never contacted by 

a legitimate mortgage servicer, because “no defendant was a legitimate 

mortgagee[.]” JP Morgan responded that the claim must fail because 

borrowers did not assert that they tendered the loan amount due. But 

tender is not required for a claim under CC 2923.5.Furthermore, a 

borrower need not tender where their claim attacks the validity of the 

debt. The court denied JP Morgan’s motion to dismiss borrower’s CC 

2923.5 claim. 

Pleading Requirements Under Fraud Statute of Limitations; 

Valid Contract, Promissory Estoppel, Good Faith & Fair 

Dealing, Negligence Claims; UCL Pleading Requirements  

Cruz v Aurora Loan Services, 2015 WL 2089963 (N.D. Cal. May 5, 

2015): An action for fraud must be brought within three years. To be 

excused from the statute of limitations via the discovery rule, a 

borrower “must specifically plead facts to show (1) the time and 

manner of discovery and (2) the inability to have made earlier 

discovery despite reasonable diligence.”  The borrowers negotiated 

with Aurora for a loan modification; they were informed of payments 

that had to be made in order for them to qualify, and they made them. 

Servicer then denied borrowers’ application in September 2011; 

borrowers did not file this action until December 2014 - more than 

three years later. Borrowers alleged that they did not immediately 

understand that the denial of their application was in error, but 

admitted that they did discover this fact within the relevant statute of 

limitations. Borrowers did not clarify the details of or excuse their late 

discovery that they qualified for Aurora’s loan modification. The court 
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granted Aurora’s motion to dismiss the borrowers’ intentional 

misrepresentation and false promise claims. 

A breach of contract claim requires a contract, plaintiff’s performance 

or excuse for failure to perform, breach by defendant, and resulting 

damage to plaintiff. To state a claim for promissory estoppel, borrowers 

must show that a servicer promised a benefit and went back on that 

promise, and that the borrower detrimentally relied on that promise. 

Aurora argued that no contract or promise was sufficiently alleged 

because the servicer retained the discretion to determine if the 

borrowers qualified, and Aurora told them they did not qualify. But 

according to the borrowers’ complaint, the servicer informed them that, 

if they qualified for modification of their loan, that modification would 

then be conditioned on their making an initial payment and then three 

subsequent monthly payments. They borrowers submitted their 

application and were then asked to make the payments, which they 

did. They alleged that they would not have had to make any payments 

unless Aurora first determined that they qualified for a loan 

modification. The court denied the servicer’s motion to dismiss the 

breach of contract and promissory estoppel claims. For the same 

reason, the court denied the servicer’s motion to dismiss the implied 

covenant of good faith and fair dealing claim. 

The elements of a claim for negligence include: (1) the existence of a 

duty to exercise due care; (2) breach of that duty; (3) causation; and (4) 

damages. Borrowers alleged that Aurora mishandled his loan 

modification application. The court rejected the servicer’s claim that it 

owed the borrowers no duty of care, based on Alvarez. Aurora’s motion 

to dismiss borrowers’ negligence claim was denied. 

The unfair prong of the UCL makes unlawful practices that violate 

legislatively stated public policy, even if the practice is not technically 

prohibited by statute. It also prohibits practices that are “immoral, 

unethical, [or] oppressive.” Unlawful prong claims are based on a 

violation of an underlying statute, but may be brought regardless of 

whether that underlying statute provides a private right of action. The 

court rejected Aurora’s assertion that borrowers suffered no economy 
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injury unrelated to their loan arrearages and legal expenses. In their 

unlawful claim, however, borrowers point to CC 2923.6 and 2923.55, 

but include no factual allegations of HBOR violations elsewhere in 

their complaint. Similarly, the court was unable to determine the 

content of borrowers’ specific allegations of any unfair business 

practices. The court granted servicer’s motion to dismiss the UCL 

claims. 

Complete Application; Charging of Late Fees Permitted Under 

2924.11; Pleading Requirements for CC 2924.17 Claims; Valid 

2923.55 Claim 

Davis v. U.S. Bank, N.A., 2015 WL 2124938 (C.D. Cal. May 6, 2015): 

Once a borrower has submitted a complete loan modification 

application, HBOR prohibits a servicer from moving forward with the 

foreclosure process. Borrower alleged that U.S. Bank failed to 

acknowledge or appropriately respond to his loan modification 

application, instead repeatedly insisting on resubmission of documents 

while charging him late fees. The court rejected servicer’s argument 

that borrowers’ complaint did not sufficiently allege, and contradicted, 

the submission of a “complete” application. U.S. Bank’s motion to 

dismiss the dual tracking claim was denied. 

CC 2924.11(f) provides that "[t]he mortgage servicer shall not collect 

any late fees for periods during which a complete first lien loan 

modification application is under consideration or a denial is being 

appealed, the borrower is making timely modification payments, or a 

foreclosure prevention alternative is being evaluated or exercised." 

Borrowers’ complaint alleged only charging, but not collection, of late 

fees. The court agreed with servicer’s statutory construction argument 

that the statute did not bar the charging of fees. US Bank’s motion to 

dismiss the CC 2924.11 claim was granted. 

Servicers may not record a document related to foreclosure without 

ensuring its accuracy and that it is supported by “competent and 

reliable evidence.” Before initiating foreclosure, a servicer must 

substantiate borrower’s default and servicer’s right to foreclose. 
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Civ.Code § 2924.17. Borrowers alleged the NOD falsely represented 

that US Bank was unable to contact them to discuss alternatives to 

foreclosure. The NOD attached to the complaint, however, did not 

contain the language at issue. US Bank’s motion to dismiss the 

2924.17 claim was granted. 

Under CC 2923.55, a servicer may not record a notice of default (NOD) 

until 30 days after contacting, or diligently attempting to contact, the 

borrower to discuss alternatives to foreclosure. The court declined U.S. 

Bank’s invitation to infer from statements in the complaint about 

communication between the parties that foreclosure alternatives were 

discussed or that the bank offered a meeting to discuss these 

alternatives. The court also rejected the servicer’s argument that 

language in the NOD Declaration referencing the requirements of 

2923.55 should suffice to counter the allegations of non-compliance in 

complaint. The motion to dismiss the CC 2923.55 claim was denied. 

Statute of Limitations; Tender Requirements 

Gilliland v Chase Home Finance, LLC., 2015 WL 2345404 (E.D. 

Cal. May 13, 2015). The statute of limitations in California is four 

years for claims of breach of contract, breach of the covenant of good 

faith and fair dealing, as well as for false promise (UCL). Servicer 

argued that borrower’s claims were filed outside of the statute of 

limitations, measured from the date when borrower first learned (via a 

call from a collection agency) that Chase was not honoring the terms of 

the loan modification. The court suggested that while the borrower 

“may have regarded these statements and the letter as an anticipatory 

breach” and seek immediate relief, she chose not to by continuing 

timely performance under the terms of the TPP and loan modification. 

Accordingly, the cause of action did not accrue until Chase conducted 

the foreclosure sale in 2011, just under three years before the 

complaint was filed. Servicer’s motion to dismiss the claims for breach 

of contract and breach of the covenant of good faith and fair dealing, as 

well as the UCL claim, was denied. 
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In making a claim for wrongful foreclosure to set aside a sale, the party 

must have tendered or be excused from tendering the amount of the 

debt. Servicer argued for dismissal based on the borrowers’ failure to 

allege tender of the amount owed. Borrower’s complaint alleged that 

under the loan modification she was no longer in default. The court 

noted that among the exceptions to the tender requirement is where a 

borrower challenges the validity of the default and the servicer’s 

contractual authority to foreclose in light of the alleged loan 

modification agreement. The court denied servicer’s motion to dismiss 

the wrongful foreclosure claim. 

The statute of limitations for fraud claims is four years. Borrower 

alleged that she relied on servicer’s ongoing assurances that, although 

it would not honor the terms of the TPP and modification, she was still 

being considered for a modification and it would not foreclose. Because 

these promises were not proven false until the eventual foreclosure 

sale, the claim was timely filed within four years of the sale. Servicer’s 

motion to dismiss the intentional misrepresentation claim was 

denied.The statute of limitations for negligence claims is two years. 

Borrower’s complaint alleges that servicer failed to exercise due care in 

relationship to her loan modification, but the alleged was clearly past 

the statute of limitations, even applying the discovery rule. The court 

granted servicer’s motion to dismiss borrower’s negligence claim. 

Claims Dismissed for Failure to Plead Material Change in 

Circumstances (Dual Tracking) or Damages (UCL, Negligence); 

Viable SPOC Claim 

Greene v. Wells Fargo Bank, N.A., 2015 WL 2159460 (N.D. Cal. 

May 7, 2015). Once a borrower has submitted a complete loan 

modification application, HBOR prohibits a servicer from moving 

forward with the foreclosure process. These protections do not apply to 

borrowers who submit multiple applications, unless the borrower 

experienced a material change in financial circumstances and 

documented and submitted that change to their servicer. Borrower 

worked with Wells Fargo on a loan modification agreement over a 

period of years. After her application was denied and the bank 
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recorded an NOD, borrower contacted Wells Fargo and requested a 

SPOC, alleging that a change in her financial circumstances warranted 

further review of her application. The bank requested that she submit 

further documentation. In the midst of these ongoing negotiations, the 

bank recorded a notice of trustee sale. Borrower’s complaint had been 

dismissed for failure to allege any material change in her financial 

circumstances; her FAC asserts that there was such a material change 

without any factual support. The dual tracking claim was dismissed on 

this ground. While Wells Fargo also pointed to the request for more 

documentation as proof that borrower’s application was not complete, 

“whether and when her application was complete is a factual question 

that the Court may not determine on a motion to dismiss.”  

A borrower who requests a foreclosure prevention alternative is to be 

provided with a single point of contact (SPOC) by the servicer, 

including a “direct means of communication” with that SPOC. 

Borrower alleged that she had requested but not received a SPOC. 

Wells Fargo’s motion to dismiss the SPOC claim was denied. 

Under the UCL, plaintiffs may bring claims based on unlawful activity 

or practices that violate legislatively stated public policy, even if the 

practice is not technically prohibited by statute. A borrower bringing a 

UCL claim must show: (1) lost money or property that is (2) caused by 

the unfair competition. Borrower’s complaint fails to allege damages; 

the date set for the trustee sale has passed and the complaint does not 

allege that any sale occurred. Wells Fargo’s motion to dismiss the UCL 

claim was granted by the court. 

The elements of a claim for negligence include: (1) the existence of a 

duty to exercise due care; (2) breach of that duty; (3) causation; and (4) 

damages. Borrower alleged that Wells Fargo mishandled her loan 

modification application. Because the borrower failed to allege any 

damages caused by any alleged breach, the court granted the bank’s 

motion to dismiss the negligence claim. 

HOLA Preemption Not Found Where Claim is Based on 

National Bank’s Own Conduct  
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Pimentel v. Wells Fargo, N.A., 2015 WL 2184305 (N.D. Cal. May 7, 

2015). Some state laws may be preempted by federal banking laws 

such as the Home Owner Loan Act (HOLA), which regulates federal 

savings associations. Borrower asserted that Wells Fargo negligently 

delayed and mishandled her loan modification application. The bank 

moved to dismiss the borrower’s claim as preempted by HOLA, 

pointing out that borrower’s loan originated with World Savings Bank. 

After careful review of conflicting developing case law, the court ruled 

that HOLA preemption did not extend to claims against a national 

bank based on its own conduct that post-dates its merger with a 

federally-charted savings bank. Wells Fargo’s motion to dismiss was 

denied. 

Viable 2924.17 Claim; Materiality Standard 

Rahbarian v. JP Morgan Chase Bank, N.A., 2015 WL 2345395 

(E.D. Cal. May 14, 2015). Servicers may not record a document related 

to foreclosure without ensuring its accuracy and that it is supported by 

“competent and reliable evidence.” Here, the borrower alleged that 

ownership of borrower’s mortgage from Washington Mutual was 

transferred to certificate holders before WaMu’s transfer of assets to 

Chase. Accordingly, borrower alleged that JP Morgan Chase CC 

2924.17 when its representative signed the DOT even though it did not 

hold the deed of trust and was not the beneficiary. The court agreed 

with borrower that servicer violated 2924.17 by signing the NOD and 

notice of trustee sale without ensuring their accuracy. Under any of 

the competing standards for “materiality” under 2924.12, borrower’s 

allegations here - that he should have been eligible for an available 

loss mitigation program - are sufficient. The court denied JP Morgan’s 

motion to dismiss. 

Viable SPOC Claim; Dual Tracking Claim Pleading 

Requirements 

Villacis v. Ocwen Loan Servicing, LLC, 2015 WL 2227913 (N.D. 

Cal. May 12, 2015): A borrower who requests a foreclosure prevention 

alternative must be provided with a single point of contact (SPOC) by 
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the servicer, including a “direct means of communication” with that 

SPOC. Borrower encountered multiple servicer representatives with 

different and contradictory information. Rejecting the servicer’s 

contention that the complaint failed to allege any violation under 

HBOR, the court denied servicer’s motion to dismiss the SPOC claim. 

HBOR prohibits a servicer from moving forward with the foreclosure 

process - with respect to first liens on owner-occupied, one-to-four unit 

properties - once a borrower has submitted a complete loan 

modification application. Borrower alleged that servicer promised a 

modification while repeatedly requesting documentation that she had 

already provided. Servicer countered that (1) the complaint failed to 

allege that the mortgage was a first lien mortgage, (2) did not include 

information as to the actual date that borrower submitted a complete 

application, as to her claim under CC 2923.6, and (3) did not allege 

that Ocwen was a low-volume servicer to state a claim under CC 

2924.18. For those reasons, the court granted servicer’s motion to 

dismiss the dual tracking claim. 

Viable Contract, Good Faith & Fair Dealing and Promissory 

Estoppel Claims; Good Faith & Fair Dealing Claim Does Not 

Follow to Transferee Servicer 

Randell v. Flagstar Bank FSB, 2015 WL 2159595 (E.D. Cal. May 7, 

2015). A breach of contract claim requires a contract, plaintiff’s 

performance or excuse for failure to perform, breach by defendant, and 

resulting damage to plaintiff. To state a claim for promissory estoppel, 

borrowers must show that a servicer promised a benefit and went back 

on that promise, and that the borrower detrimentally relied on that 

promise. Borrower, working on a loan modification, filed for 

bankruptcy. Servicer negotiated with borrower on a TPP, and borrower 

performed under that agreement, including making payments. 

Servicer then informed her it would no longer be honoring the 

modification agreement, and later transferred the loan servicing to 

Green Tree, which also did not honor the modification. Servicer denied 

the existence of a contract, but the court found the allegations in the 
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complaint sufficient to state a claim. The motion to dismiss borrower’s 

contract and promissory estoppel claims was denied. 

Every contract contains an implied covenant of good faith and fair 

dealing, “meaning that neither party will do anything which will injure 

the right of the other to receive the contract’s benefits.” Servicer’s 

allegation that no such cause of action existed in California was 

rejected by the court. Flagstar’s motion to dismiss borrower’s good 

faith and fair dealing claim was denied.  

Flagstar also sought judicial estoppel against borrower for failing to 

mention these claims as part of her bankruptcy case. The court 

declined. Claims regarding the 2013 breach of TPP could not be 

included in her 2012 Chapter 13 case, and the borrower scheduled the 

claim in her most recent bankruptcy petition. Even though the 

borrower should have updated the schedule in the 2012 Chapter 13 

case, the case was later dismissed. The servicer alleged no facts 

indicating that the borrower gained an unfair advantage by failing to 

update the Chapter 13 schedule. 

With respect to Green Tree, the court found that Green Tree is bound 

by the loan modification agreement between Flagstar and the 

borrower, and Green Tree breached the agreement by failure to honor 

the loan modification. However, the court granted Green Tree’s motion 

to dismiss borrower’s good faith and fair dealing claim because the 

facts alleged on that claim were premised solely on Flagstar’s 

misconduct, not Green Tree’s own actions. 

 


